AIITbMAHAX NEKTOPUAL.
MAWUCKUE NMPABOBBbIE
YTEHNA HA EHUCEE

C60pHI/IK MaTepuasrnoB KpyriiblX CTOJI0B o6yl-|a+ou.|,|/|x09|

aekabpb 2022 roga — man 2023 roaa, r. KpacHosipck

WWwWWwW.kgau.ru



MunucTepcTBO cenbekoro xo3sucTBa Poccuiickon denepanuu
OI'bOY BO «KpacHosApckuii rocyJapCTBEHHbBIN arpapHbIi YHUBEPCUTET»

AJIBMAHAX JIEKTOPUAI.
MAWCKUE TIPABOBBIE UTEHUS HA EHUCEE

COopHHUK MaTepHaI0B KPYIJIBIX CTOJIOB 00y4AKOIIUXCH

nexa0dpp 2022 roga — mai 2023 roga, r. KpacHosipck

Buvinyck oounnaoyameutii

DIJIEKTPOHHOE U3/IAHUE

Kpacnosipck 2023



BBK 67.66
A 57
Peoakyuonnas xonneeus:
E.A. Epaxmuna, kano. 0puo. HayK, 00yeHm
C.M. Kypbamosa, kano. 1wopuo. HayK, 00yeHm
A.I'. Pycaxos, cm. npenooasamerns

A 57 Anbmanax Jjektopusi. Maiickue npaBoBble YyTeHuss Ha EHucee [DnekTpoHHBIN pecypc:
COOpHUK MaTepUaJiOB KPYIJBIX CTOJIOB oOydaromuxcs (mekadbpp 2022 roma — maii 2023 ropa,
r. Kpacnospck) / KpacHosipckuii TOCyIapCTBEHHBIH arpapHblii yHHBEpCUTET. — Brimyck
onuHHaANUATHINA. — KpacHospcek, 2023. — 201 c.

B cOopHuke npezacraBieHbl CTaTbU U MaTepUaIbl KPYIJIBIX CTOJIOB OOYYarOLIUXCS BBICIIUX
yueOHbIX 3aBeeHuil r. KpacHosipcka, KOTOpble ObLIM OpraHW30BaHbl M MpoBeAeHbl DenepaabHbIM
rOCYJapCTBEHHbIM  OIO/KETHBIM  00pa30BaTENbHBIM  YUPEKACHUEM  BBICIIEr0 00pa3oBaHUs
«KpacHosipcknii TOCy1apCTBEHHBIN arpapHbIii YHUBEPCUTET» B MEpHO ¢ aekadps 2022 r. mo mMapt
2023 r. B paMKax mporpamMMmbl paboOThl JieKTopus oOydarommxcs HOpuanueckoro WHCTHTYTa
YHUBEPCUTETA.

Hayunble myOnukanuy, BKJIIOUEHHbIE B COOPHHUK, MPEICTABIISAIOT B3IJISA/IbI aBTOPOB U HE
BCEI/la COBIA/IAIOT ¢ TOUKOM 3pEHUsI pEAAKIIMOHHOM KOJUIETUN U YHUBEPCUTETA.

[lpennasnaueno g oOydamomuxcs M HPoQeccopCKO-IPenosaBaTebckoro cocraBa
y4eOHBIX 3aBe/ICHHUH, COIepIKaIIMecs] B HEM MaTepHallbl MOTYT OBITh MCIIOJIb30BaHbI IPU N3YUECHUH
U NpPEenoJlaBaHUM  COOTBETCTBYIOILMX  JUCHMIUIMH  KPUMHHAJIMCTUYECKOIO M YTOJIOBHO-
IIPOLIECCYaTIbHOTO MPOQUIISL.

BBK 67.66

Cmamwu nyoauxyomcs 6 agmopcKoll peoakyuu, asmopsl Hecym NoJHYI0
0MEEeMCMBEHHOCMb 34 COOEPIHCAHUE U UZNONHCEHUE UHPOPMAYUU: OOCMOBEPHOCHL NPUBEOEHHBIX
c8e0eHUll, UCNOIb308AHUE OAHHBIX, He NOONEHCAUUX NYOIUKAYUU, UCNOTb308AHHBIE UCTIOYHUKU

U Kauecmeo nepesood.

© ABropsl craTei, 2023
© ®I'bOY BO «KpacHosipckuii TocyqapCcTBEHHBIN
arpapHbIil yHEBepcuTeT», 2023



PA3JEJI 1. AKTYAJIBHBIE BOITPOCHI IPUMEHEHUSI POCCUMCKOI'O
MATEPHUAJIBHOI'O U ITPOLHECCYAJIBHOI'O ITPABA

YK 623.4 .
IHHOHATHUE U BUJAbI CPEJICTB AKTUBHOU ObOPOHBI,

IMPUMEHSAEMBIE COTPYJIHUKAMU OPTTAHOB BHYTPEHHUX JIEJI

AnanbuHa Kcenus IlerpoBHa
Cubupckuii opuanueckuii uHCTUTYT MBI Poccuu, r. Kpacunosipck, Poccus
email: ananinaKsenia@gmail.com

Hay4yHblii pykoBoauTeanb: Yepmenén eHuc AnekcaHapoBuy
KaHAUAAT NeJarornyecKux HaykK
Cubupckuii opunundeckuid uHcTUTYT MB/] Poccuu, r. Kpacnosipck, Poccus
email: denisc@mail.ru

AHHOTaIII/IH: B cratbe PaCCMOTPCH psAa aCIICKTOB ACATCIBHOCTH OPIaHOB
BHYTPCHHUX JOCJI, IIPUMCHACMBIC CPCACTBA AKTHBHO 060pOHBI H CIICIHAJIBHBIC
TCXHHUYCCKUC CPCACTBA.

KiroueBble cioBa: COTPYAHUK OpPraHoB BHYTPCHHHUX [JOCJI, TCXHHUYCCKHC
cpeacTBa, CriCralibHbIC CPCICTBA.

THE CONCEPT AND TYPES OF MEANS OF ACTIVE DEFENSE USED
BY EMPLOYEES OF INTERNAL AFFAIRS BODIES

Ananyina Ksenia Petrovna
Siberian Law Institute of the Ministry of Internal Affairs of Russia,
Krasnoyarsk, Russia
email: ananinaKsenia@gmail.com

Scientific supervisor: Chermenev Denis Alexandrovich
Candidate of Pedagogical Sciences
Siberian Law Institute of the Ministry of Internal Affairs of Russia,
Krasnoyarsk, Russia
email: denisc@mail.ru

Abstract: The article considers a number of aspects of the activities of the
internal affairs bodies, the means of active defense and special technical means used.
Keywords: an employee of the internal affairs bodies, technical means,

special means.

Ocoboe MecTo B JAESITEIBHOCTH COTPYAHHKOB OpPTaHOB BHYTPEHHHX JEI
3aHUMAET MPABO HA NMPUMEHEHUE CHEIUAIbHBIX CPEACTB, KOTOPBIE UCIOJIb3YIOTCS B
HCKJIIOYUTEIBHBIX ClIy4asiX, a UMEHHO NpPU BO3HHUKHOBEHUU OCHOBAHUW, KOTOPHIC
MPSIMO MIPETYCMOTPEHBI 3aKOHOM.



[ToaTromy BO3HUKIA HEOOXOJUMOCTH HM3yU€HHUS OCOOEHHOCTEW MPUMEHEHUS
pa3IMYHBIX CHELUAIBHBIX CpPEACTB. B  OCHOBHOM croenuanbHbIE CPEACTBA
NOJPa3JIEIA0T Ha TPU TPYIIIbL: OPY’KHE HEJETAIBHOTO ICUCTBHS; UHBIE TEXHUYECKUE
CpeICTBa (U3/1€THs, BEIIECTBA); CIIy)KEOHBIE KUBOTHBIE.

HeoOxomumo ynenuTh BHUMaHHE TaKOMYy BHJY Kak CpEACTBa aKTUBHOM
00opoHBbl. JlaHHBI BUJ CHEICPEACTB NpEeJHA3HAYEH M AJIs HaNaJeHWs, U s
3amuThl. CTOUT OTMETUTH, YTO HECOOIIOACHUE TAKTUYECKUX OCOOEHHOCTEH, MpaBuil
MPUMEHEHUS U OTPAaHUYCHUN MPU HEMOCPEICTBEHHOM NMPUMEHEHUU 0003HAYECHHOTO
BHUJIa CIELUUAJBHBIX CPEACTB MOXKET NPUBECTH K BO3HUKHOBEHUIO TSHKKUX
MOCJIEICTBUI HE TOJIBKO ISl CaMOr0 COTPYAHHUKA, €ro MPUMEHUBILIEro, HO U JUIA
WHBIX JIULI.

Hanpumep, npuMeHeHne NaJIKK CIEHHUATBHON BBI3BIBAET HE TOJBKO OOJIEBBIE
OLYIICHUS, HO MU MOXET ObITh NPHUYMHON TMEpPEIOMOB, YIIMOOB M TE€MaTOM.
IIpuMeHeHne Cle30TOYMBOIO ra3a BbBI3BIBAECT pa3IpakKCHUE OPIraHOB [bIXaHUS WU
3pEHHs, YTO MOXET TNPHUBECTH K YaCTUYHOM  CJENOTe, JbIXaTeJIbHOU
HEJ0CTaTOYHOCTH, IEPMATHUTY.

CBETO3BYKOBBIE YCTPOICTBA BO3/IEUCTBYIOT Ha 3pUTEIBHO-3BYKOBBIE OpTaHbl U
MOTyT OBIThb TNPUYMHON pa3pbiBa OapaOaHHBIX IEPENOHOK, YACTUYHOW MOTEpU
3pEHHUsl, MEXaHUYECKUX TpaBM. Mcxonsl U3 TOro, Ha 4TO BO3JEHCTBYET CHELUAIBHOE
CPEICTBO MOXKHO KiIaccHU(pUIMpPOBATh MX IO Xapakrepy BoziedcTBus. Torma
BBIIIIEYKa3aHHBIM  KaTEropusiM  J00aBATCS  CHELCPEACTBA ISl MPENATCTBHS
CBOOOJTHOTO IEpEBUKECHUS (manpumep, OpOHETEXHHKA, YCTpOWCTBA
npuHyauTenbHo octaHoBKH TC) U criencpeacTBa A BCKPBITUS TOMENICHUH.

Y  COTpyIHHMKOB TOJUUMWHU, BBINOJHSIOIMIUX CBOM  OOS3aHHOCTH IO
MOACP)KAHUIO OOIIECTBEHHOTO TOpsJika W OOIIECTBEHHONW O€30MacHOCTH, €CTh
MIpaBO Ha NPUMEHEHUE PA3IUYHbIX CHEIUANbHBIX CPEACTB, OJJHUM U3 BUIOB KOTOPBIX
KaK pa3 ¥ BBICTYINAIOT CPEICTBAa aKTUBHOW 00OpoHbI. Ha 3akoHOmaTEeNbHOM YpOBHE
HET 3aKpEIUICHUS ONPEEIEHUS JaHHOTO TEPMHUHA.

Urto06sl pa3odparbesi C TEM, YTO ITO TAKOE, HAM MPUILIOCH MPOAHATIU3UPOBATh
HecKkoibko crateil denepanbHoro 3akoHa «O moimuoum», a TaKXKe WHbBIE
HOPMAaTHBHBIE MPAaBOBbIE AKTHI. [loce 4yero Mbl MOXEM caenaTh CIEAYIOINN BBIBO:
CIELMaIbHBIE CPEJICTBA - 3TO COBOKYITHOCTb TEXHUYECKHX YCTPOWCTB, XUMHUYECKHUX
BEIIECTB, CIYKEOHBIX )KUBOTHBIX M TAKTUUECKUX MPUEMOB, IPUMEHSEMbIX MMOJULIUEH
JUISL  OKa3aHWsl MPOTUBOJCHUCTBUS NPABOHAPYIIMTENSAM B  COOTBETCTBUU C
3aKOHOJATENLCTBOM Poccurickon denepanuu.

CrekTp crneuManbHbIX CPEACTB OYEHb IIMPOK U Pa3HOOOpa3eH, OHM MOTYT
OBITb TPENCTABICHbI B CIEAYIOIIMX BapHalUsAX: CpPEACTBA AKTUBHOM OOOPOHHBI,
cpenctBa  oOecreyeHus  CHEUUaIbHBIX  ONepaluii, Ccly>XeOHble KUBOTHBIE,
crienuaIbHble OKpPAIMBAIOIIME U MAapKUPYIOIIUE cpeacTBa. B cBoéM uccienoBaHuu
MBI pPEUIMJIA PAacCMOTPETh OoJjiee MOJIPOOHO TaKOM BHJ, KaK CPEACTBA AKTHUBHOU
obopons (nanee - CAO).

[Ton cpencTtBamMu aKTHUBHOW OOOpPOHBI MOJPa3yMEBAIOTCS COCTOSIIIME Ha
BOOPY>KECHUH IPABOOXPAHUTEIIBHBIX OPraHOB M IMPUMEHSEMbIE UMM B CIydasx U
MOpsAIKe, MNPEAYCMOTPEHHBIX 3aKkoHoAaTelbcTBOM  Poccuiickon  ®denepauuu,
TEXHUYECKUE CpEeACTBa, BellecTBa M 000OpyAOBaHHE, HEOOXOIWMble IS
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HEJIETAJIbHOTO BO3/ICUCTBUSI HA MPABOHAPYILIUTENS, OTPAXAIOIIME €ro HamnajJcHue,
peceuyeHrs] HEMIOBUHOBEHUS M OTPAHUYEHUSI COMTPOTUBIICHUS (U3UUECKUM MYyTEM, HE
NPUYUHSIONIME OCTPOro yiiepoa 3/0pOBbIO, a Takke I (PU3NUECKOTO BO3ACHCTBUS
Ha MaTepuajibHbIe 00BEKTHI, COMPOBOXKIAIOIINE TaKoe HamaaeHue [1; c. 66].

B xauecTtBe ocHOBHBIX BH10B CAQO BBIIEIAIOTCS:

1. CoeuuanpHble Ta30BbIE CpPEACTBA: NATPOHBL, PYYHBIE TpaHaTbl W
a’pO30JIbHBIE YCTPOICTBA, COAEPKAIIUE CIE30TOUNBBIE U PA3APAKAOIINE BEIIECTBA.

2...CpeacTBa TpaBMaTU4eCKOro (yJIapHO-IIOKOBOIO) JNEHUCTBUS: CHEIUATbHBIC
MaJIKK, MaTPOHBI C PE3UHOBBIMU MYJISIMHU.

3. IIloxoBbIe ycTpOKCTBa, HATPUMED, IIEKTPUIECKHUE U CBETOBBIE.

4. CpencrtBa OrpaHWYEHHUs TMOJIBMOKHOCTM M CKOBBIBaHUSI JBUkeHHUsS. K
TaKOBBIM  OTHOCSTCS: HApYYHUKH, HAHOXKHUKH, KOMIUICKCHI  OTpaHUYCHUS
MOJABUKHOCTH, ceTh «HeBomy.

5. CpexactBa sl oOTCTpena CIEUUAIbHBIX OOEMpHUIacoB, TaKUe Kak
OECCTBOJIbHBIM MHUCTOJIET, T'pPaHATOMETHI, CIENHAIbHbIE KapaOWHbBI, ITYCKOBBIC
YCTaHOBKH.

UToOBl MOHATH MPUHIUI JCUCTBUS W Ha3HAYCHUE CHEIUAIBbHBIX CPEJCTB,
JOCTATOYHO MPOYUTATh MX HAaUMEHOBaHUE. M3 3TOro MOXXHO CAENAaTh BBIBOJ, YTO
CrocoObl TMPUMEHEHUS U OTpPaHWYEHHUS OyIyT pa3IuYHbIMM U 3aBUCETh OT
BbIOpanHoro Buga CAQO.

Taxxxke crout oOpaTuTh BHHUMaHue Ha To, u4ro CAO pacnonarator
BO3MOXHOCTBIO U PUCKOM NMPUYMHEHUS CEPhE3HOTO Bpeda 370pPOBbIO, B TOM YHUCIE
cMepTu. [1oATOMYy OHU BBICTYIAIOT TOJIBKO B KaU€CTBE BCIIOMOTATEIBHBIX CPEJICTB C
eI  OKa3aTh KPaTKOBPEMEHHOE  IMCUXO(PU3MOIOTHUECKOE WU  00JIEBOE
BO3JICHCTBUE HA JIMIIO, KOTOPOE COBEPIIIAET MPOTUBOINPABHOE JICSTHUE.

B pamkax npumeHeHHs] TaHHOTO BHUJA CIEHUABHBIX CPEACTB 3alpeliaeTcs
HAHOCUTH TEJIECHBIE TPABMbI WIIM JIPYTHUE TSHKENbIE MOBPEKICHHS, KOTOPbIE MOTYT
NOBJ€Yb CMEPTh Juua. VIMEHHO MO3TOMY MJisi HEKOTOPBIX BHUJIOB CIIEIIMATbHBIX
CPEACTB 3aKOHOAATEIbHO YCTAHABIIMBAIOTCS OINPEJCICHHbIE OrPAHUYECHUS IO UX
HEMOCPEJICTBEHHOMY TMPUMEHEHHIO, 4YTO TO3BOJISIET H30ekaTh 00O3HAYCHHBIE U
IpYyTUe MOCIEACTBHUS.

B 22 crarbe ®enepanpHoro 3akoHa «O MOMMIUU» YKa3aHbl 3alpeTbl U
OTPAaHUYCHMS HA TPUMEHEHHS CIELCPEICTB, HO, HAIl B3TJISAJ JIAHHBIM CIHCOK
HeoOXxoauMo pacuputh. Hampumep, 3ampera B cTaTbe BCEro JBa: MEPBBIA — K
OepeMEeHHBIM JKCHIIIMHAM, HHBAJIMIaM U HECOBEPIIICHHOJICTHUM JIUIAM, €CJIM TaHHBIC
KAaTerOpUU SIBHO BUJIHBI; BTOPOU — MPH HE3aKOHHBIX COOpAHMSIX, MUTHUHTAX, IIIECTBUM
U T.I., €CJIM TaKWe MEPONPUSITUS HE HAPYIIAIOT OOIIECTBEHHBIM MOPSJIOK, paboOTy
TpPaHCIIOPTa U CPEJICTB CBSI3U.

Urto xkacaercs mnened npumeHenuss CAO, TO B KadeCcTBE OCHOBHBIX
MPEANOIaraloTcs ABE: MepBasi — NPeceYeHue MPECTYIMHOro MOCsAraTeIbCTBa, BTOpas —
3a/iep’KaHue JIMIA, €ro COBEPIIUBIIETO, Jisl MPUBICUEHUS] €r0 K YCTaHOBJIECHHOMN
OTBETCTBEHHOCTH.

CrouT ynoMsHyTh U 00 OCHOBHBIX JOKYMEHTaX, yCTaHABJIMBAIOIIUX TpaBa
OTHOCUTEJIBHO BO3MOXKHOCTH TPUMEHEHHS] CIEHHAIbHBIX CPEJICTB, KOTOPBHIMU
SIBJISTFOTCSI:



- Koncrurymurio PO (ct. 20-22) [5];
- YronoBHsiii kojgekc PO (cr.ct. 37-39, 41, 42, 108, 114; m. «6» u. 3 cT. 286)

[2];
[3];

- DenepanbHbl 3aKOH «O0 OnMepaTUBHO-PO3BICKHON N1eATENbHOCTH» (CT. 6)

- ®epepanbHblii 3akoH «O monuiuuy (ri1asa S) [4].

[ToaBo/IE MTOrO BBINIECKA3aHHOTO, CTOMT OTMETUTH cieayromee. Cpeacrta
aKTUBHOM OOOPOHBI MPEICTABIAIOT COOOW OIWH W3 BHUJIOB CICIMAIBHBIX CPEJCTB,
KOTOPBI TIpeIHA3HAYCH JUIA TMPECEYCHHUS TNPECTYIMHOTO TOCSATAaTeNIbCTBA M|
3aiepKaHusl JIMIA, KOTOpOE €ro coBepmiwio. Ho B pamMkax NPUMEHEHHS TaKUX
CPEICTB AOHKEH OTCYTCTBOBATh (PaKT MPUUMHEHUS KaKOTo-Tu00 (hrU3HuecKoro Bpeaa
JUIly, TaK KakK JaHHBIE CPEACTBA B TEPBYIO OYEPEIb NPHUMEHSIOTCS C IIETbIO
MMMOOWITH3AITIN TIPABOHAPYIITATEIIS.

B cBs13u ¢ 3TUM HEOOXOAMMO HE TOJIBKO TPAMOTHO MPUMEHSATH 0003HAYEHHBIE
CpelCTBa, HO U 3HaTh KOHKPETHBIE OCOOEHHOCTH, 3aIIPEThI, OTPAHUYCHHS KaXK0TO U3
HUX, BeJlb IMEHHO 3HaHHE MPUMEHEHUS T€X WM MHBIX CPEJICTB aKTUBHOW OOOPOHBI
CIIOCOOCTBYET HE TOJBKO X HauOoJbied 3(PQPEeKTUBHOCTH, HO U IO3BOJISET
PEIOTBPATUTH TSKKHUE COMYTCTBYIOIIUE MOCIEACTBUS.
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Abstract: The article examines the activities of “stencil makers”, involvement
for this activity under the article of the Administrative Code of the Russian
Federation, as well as the draft law on criminal liability for propaganda and
advertising of narcotic drugs and psychotropic substances, which will reduce the
relevance of this activity for “easy earnings”.

Keywords: “stencil makers", responsibility, bill, propaganda, advertising.

[Tpoxosis MUMO TOMOB, MBI YaCTO HAOJIOIaeM “XYJI0KECTBEHHBIC MPOJCTKUA —
3TO MOTYT OBITh PUCYHKH, HOMEpA TeJehOHOB WX MPEAJIOKEHHE 0 paboTe, Ha caMoM
JieJie JaleKo HE KaXKIbli PUCYHOK WJIM HAAMUCh UMEET XYJI0KECTBEHHOE 3HAUYCHHUE,
MHOTHE TpadduTH, TPUHITUIE, HE HECYT B ceO¢ HHKAKOW CMBICIIOBOM Harpy3KH.
OpHako OTHENbHBIE HAAMHCH HECYT B ceO€ OMpEeACICHHYI0 Iellb — peKiIaMa
HapKOTHUKOB.

CyTtp 3akiroyaeTcss B TOM, 4YTO TMPOJABEI] HApPKOTHUKOB HE Oyner
CaMOCTOSITENIbHO XOJUTh U PEKJIAMHUpPOBATH CBOW “TOBap”, IJIsl 3TOrO OH HAHUMAET
JOJIeH, KOTOpble€ HECYT MUHUMAJbHBIE JUIsl ce0si PUCKH, TaK KaK C MPOIYKTOM
HalpsMYK0 OHU HHUKAaK HE KOHTaKTHpyr. WX 1enp — 3TO OCTaBJISTh CCHUIKM Ha
IpOJIaBlia 3aMpenieHHOr0 TOBapa, a 3a CBOIO PabOTy OHHU MOJY4aroT JACHEKHOE
BO3HarpaxjeHue. Takod BUJ 3apabOTKa MOJXOIUT JJIS JIFOJEH JKENAoIuX “JIerKux
JeHer”, Tak Kak pabora He TpeOyeT KaKuX-TO CIEeHHUabHBIX HABBIKOB, a YTO OoJee
BAXXHOE — HE COJACPKUT B c€0€ CEPhE3HBIX PUCKOB U MOCIEACTBUM, KOTOPHIE MOTYT
CEphE3HO MOBJMATH HA XU3Hb. bojee TOro, AeATeNbHOCTh TaKUX JHI] (aKTUYECKU
paciupsieT NPOTUBOIPABHYIO JOCTYIMHOCTh HAPKOTUKOB JIJII HACEJICHUS, O UEM YXKE
YIOMUHAJIOCh B HAYYHBIX HccieaoBanusx [1, c. 39].

Ho kT0 ke moHumaercs noj Ha3BaHueM ‘“‘tpadaperuux”? “Tpadaperunku” -
JIM1a, KOTOpBIE pabOTalOT HA UHTEPHET-Mara3uH Mo CObITY HAPKOTHUUECKUX CPEACTB U
NICUXOTPOITHBIX BelIecTB. Yale B HOYHOE BpeMsi CYTOK MpU Momolu Tpadapera u
a’pO30JbHOTO OAJUIOHYMKAa HAHOCST HAJNWCHA Ha CTEHax 3/JaHHM, OCTAaHOBKaxX U
apyrux oObekTax. Ha Hammucsx, Kak MpaBUIIO, YKa3bIBa€TCS aKKayHT WHTEpHET-
MarasuHa 1o Ipojiake HapKOTHUKOB, JINOO MpeiokeHue o padbore. 3a Takyro padboTy
“TpadapeTuyuk” OT aJIMHUHUCTpPATOpa HWHTEPHET-Mara3vHa IMOJy4aloT JIEHEXKHOE
BO3HArpa<J;IcHUE B 3aBUCUMOCTH OT KOJMYECTBAa HAHECEHHBIX Haamuceun [2].
OcTaBnsaTh TpU TMOMOINM OAJJIOHYMKA C KPACKOW CCBUIKM Ha Mara3uH — camas
BOCTpeOoBaHHass pabota B cdepe He3akOHHOro obopoTa HapKOTUKOB. [losTomy
naHHasi cdepa paboOThl HUKOrJa He OyIeT OcCTaBaThCsi O€3 BHUMAHUS MOJIOICKH,
KOTOpasi HY>KJ1aeTCs B JICHbI'aX WJIM HE XOTAT TPATUTh CBOE BpeMsl Ha O(PUITHATBLHYIO
3aKOHHYIO pa0oTy.

Ho »10 ommbounoe MHeHHe, 4TO ‘“‘Tpad)apeTUMKOB” HENb3sl MPUBIEYL K
OTBETCTBEHHOCTH, TaK KaK B cOOTBETCTBUM co ctatheil 7.17 Konaekca Poccuiickoi
Oenepanuu 00 aTMUHUCTPATUBHBIX TMpaBoHapymeHusx (mamee — KoAlIl), wux
JEUCTBUA KBATH(PUIUPYIOTCS KaK YMBINIJIEHHOE YHUYTOXKEHHUE WM TOBPEKICHHE
Yy’KOr0 UMYIIECTBA, €CIU 3TU JICUCTBUS HE IMOBJICKIU NMPUYUHEHUE 3HAYUTEIHHOTO
ymiep6a. Ho cankmus crateu mpejmnosiaraeT HajgokeHue mrpada B pazmepe ot 300
no 500 pyOnelt, K COXaJICHHUIO, JaHHAsA CyMMa i “TpadapeTuyuKoB” SIBIISIETCS
HE3HAYMUTEIBHON, UCXOJS U3 3TOT0 UX PUCK MUHUMAJIbHBIN. TakKe OTBETCTBEHHOCTh
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o KoAIl Hactynaer ¢ moctuxkeHust Bo3pacta 16 ner, moiayyaercs, 4YTo MPUBJIEKAThH
JIML, HE TOCTUTIIMX YKa3aHHOTO BO3pPAacTa, CTAHOBUTCS BBITOJIHEW B TOM IUIAHE, YTO K
OTBETCTBEHHOCTH WX HE MpPUBJIEKYT. Takxke He CTOMT 3a0bIBaTh Mpo cTaThio 6.13
KoAIl, xotopas oxBaTblBaeT c000il mMpomnaraHjy WIM HE3aKOHHYI0 peKjIamy
HAapKOTUYECKUX CPEACTB M ICUXOTPONHBIX BEIIECTB, YTO B IIEPBYIO OYEPEIb
OTHOCHTCS K JICSITEIILHOCTH “‘TpadapeTINKOB” .

[Iponaranoil HApKOTUYECKHX CPEACTB, INCHUXOTPOIMHBIX BEIIECTB WIH HX
MIPEKYPCOPOB, PACTEHUM, COAECPKANMX HAPKOTUYECKHE CPECTBA WA IICUXOTPOIHBIE
BEIIECTBA, a TaKKe WX 4YacTeld NpPHU3HACTCS MAEATEIbHOCTh (U3HUECKUX WU
IOpUIMYECKUX JIAL, HaIpaBi€HHAs Ha paclpOCTPAaHEHHWE CBEICHHA O MecTax
MPUOOPETEHUS TAKUX CPENICTB (BEIIECTB U UX MPEKYPCOPOB).

HeszakoHHOM pekiaMoil HAPKOTUUECKUX CPEACTB, MICUXOTPOIHBIX BEUIECTB WIIH
UX TPEKypCOpOB, pACTEHUW, COJAEpKalIMX HApPKOTHYECKHE CpPEIACTBAa WIH
NICUXOTPOITHBIE BEIECTBA, a TAKXKE MX YACTEeH SABISETCS PaCIpOCTpaHEHHUE JIFOOBIM
cnocoboMm u B Jo00N (Gopme aHAIOTMYHOW HHQPOpPMAlLUU, aJPECOBAHHOU
HEONPEACICHHOMY KpYry JHWIl W HalpaBJICHHOW Ha MPUBICYECHUE BHUMAHHUS K
00BEKTY peKJIaMupoBaHus, GOpMUPOBAHUE U (WIIK) TIOJIIEPKAHUE UHTEpPECa K HEMY.

Takum oOpa3om, cOCTaB MpaBOHAPYIICHUS MPOIMAraHibl HAPKOTUYECKUX
CPEACTB WM  MCHUXOTPOMHBIX  BEHIECTB  MOMANaeT MOJ  JEATEIbHOCTb
“TpadapeTuynkoB”’, Tak Kak IeJb JEATEIbHOCTH ‘“‘TpadapeTUuKoB” 3aKIIOYaeTCi B
JIOHECEHUHU WH(OpMaIMK O MeCTe MPUOOPETEHHsS HE3aKOHHOIro ‘“ToBapa’, 3a CYET
OCTABJICHHS HA CTEHE HOMEPOB MJIM CCHUIOK B UHTEPHET-Mara3uH.

Tak, “rpadapeTynkn” OCTaBIAIOT HAa CTEHAX 3JaHUI HAJNUCU TaKUE Kak:
“CITAHC” u psanoM HoMmep TeneoHa, CChUIKAa HA YaT B MPUJIOKEHUU WIM CChLIKA
WHTEepHET-MarazuHa. OOpaTUBIIKMCH IO JaHHBIM, KOTOpbIE YKa3zaHbl ISl CBS3H,
MOKyHaTelb MOXET HNPUOOPECTH TOBAp, KOTOPbIA ObUI yKa3aH HaJ HOMEPOM
TenedoHa, a TaKKe O3HAKOMUTHCS C ‘“‘TOBapaMH’’, HAXOJAIIUMCS B HAIUYHH M
croco6e MpuoOPETEHNS ¥ CTOUMOCTH MOKYTIKH.

He Ttonbko KoAIl 3ampemiaer nponaraHaupoBaTh HaApKOTUYECKHUE CPEICTBA.
Hanpuwmep, n. 2 cr. 7 ®enepanbubiii 3akoH oT 13 mapta 2006 roma Ne 38-@3 "O
pekiame" 3ampenaeT pacnpoCcTpaHEHUE PeEKJIaMbl HAPKOTUKOB. B cBOIO oyepenb, CT.
46 denepanbHOoro 3akoHa oT 8 sHBapsa 1998 roma Ne 3-®d3 “O HapKOTHYECKUX
CpeACTBaxX M IMCHUXOTPOMHBIX BEIIECTBAX  TaKXe 3alpeliaeT MponaraHay
HapKOTHUKOB.

3aKkoHOJATEIh HE 3aKpenui B YrOJOBHOM KOJEKCE OTBETCTBEHHOCTh 32
nponaranay. Tak, 3akoHomnpoekt Ne 325730—-8 yTouHseT NOHATHE ‘‘TIponaraHia
HE3aKOHHOT0 000pOTa HApKOTHKOB™, a 3aKOHOMPOeKT Ne 325719-8 Bkitouaet B cels
NPENIOKEHNE O BHECEHUU YTOJIOBHOW OTBETCTBEHHOCTH 32 MPOIMaral iy He3aKOHHOTO
0o00poTa HAPKOTHUKOB, COBEPLICHHYIO JIMIIOM IIOCJI€ TPUBJIECYEHUS €ro K
aIMUHUCTPATUBHOW OTBETCTBEHHOCTH MO cT. 6.13 KoAIll, nmubo yxe umeromum
CyIMMOCTh 3a COBEpIICHHE JaHHOTO mnpectymieHus [3]. YTouHss mOHATHE
MpoIaraljsl HE3aKOHHOTO 000pOoTa HAPKOTHUKOB, 3aKOHOMPOEKT OJHOBPEMEHHO
BBOJIUT TMIOJHBIA 3alpeT Ha Hee, B OTJIWYHME OT CYIIECTBYIOIIETO 3ampera Ha
HEKOTOpPBbIE €€ JJIEMEHTB. B CBOWO  ouepenpb, 3aKpEIUIEHWE  YrOJOBHOU
OTBETCTBEHHOCTH — HEOOXOoJumas Mepa, KOTopash CHOCOOCTBYIOT COKpAILEHHUIO
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AeSTeNbHOCTH “‘TpadapeTYuKoOB”, KOTOpbIE CUUTAIOT, YTO 3amjaTsaT ITpad 3a
[pornarasfly HapKOTHYECKMX CpPEICTB M IICUXOTPONHBIX BELIECTB M IPOJOJIKAT
3aHUMAaTbCS HE3aKOHHBIM 3apa0oTkoM. JIMIlO, KOTOpOE€ BOBJIEKAIOT B JIaHHBIE
NENCTBHUSA, MIOyMAacT HECKOJIBKO pa3 IPEkKIE, YEM COBEPLIUTH YTOJIOBHO-HAKa3yeMOe
NesTHUE.

Takum o0pa3zoM, mpobOiemMa JeSITeIbHOCTH “‘TpadapeTyuKoB” PEIIUTCS C
MOMEHTA IPUHATHS [JAHHBIX 3aKOHOIPOEKTOB, 3TO IIO3BOJMT Y)KECTOUUTBH YiKE
MMEIOILYIOCS] OTBETCTBEHHOCTbH 32 MPONAraHay U pekjaMy HapKOTHYECKUX CPEICTB U
IICUXOTPOMHBIX BEIIECTB. B CBOIO ouepesp, 3aKperuisist yroJOBHYI0 OTBETCTBEHHOCTb
3a MpomaraHgy M pekKiaamMy Mbl MOXEM CIpPOrHO3UPOBATh, YTO NPHUBJICUECHUE
“TpadapeTunkoB” K HE3aKOHHOW NIEATEIBHOCTH COKPATUTHCA B HECKOJIBKO pa3, Tak
KaK yXe JJaHHas IeITeIbHOCTh HE OKAKETCS “JIErKUM 3apaboTKOM”.
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[IpaBa wuHTEIEKTYaTbHOM COOCTBEHHOCTH — 3TO HOPHAMYECKHE IIpaBa,
CBSI3aHHBIE C OTKPBITUSIMA M TBOPYECTBOM JIUIIA WJIM JIUI, CBSI3AHHBIE C BOIPOCAMHU
3aIIUTHI PEITyTAIlUU U ICUCTBUSIMHU B KOMMEPYECKO# cdepe.

[TaTenTHOE TIpaBO (B OOBEKTUBHOM CMBICIIE) MIPEACTABISIET COOOM MOJOTPACITh
IPpaXIAHCKOTO TpaBa, PEryaupyronas nopsiAoK BOZHUKHOBEHHS, OCYLIECTBICHUS U
OXpaHbI TPaB Ha M300PETEHUS, MOJIE3HBIE MO U MPOMBINIIIEHHBIE 00pasibl [1].
Crneqyer OTMETHUTh, YTO POCCHICKOE 3aKOHOJATEIHCTBO B 00JACTH MATEHTHOTO
IpaBa, Tak ke, Kak U B 00J1aCTH aBTOPCKOTO IIpaBa, UMEET JUIUTEIbHYIO UCTOPUIO [2].
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OCHOBHBIMH MPUHIIAIIAMH MTATEHTHOTO TIpaBa SBJSIOTCS MPUHIIUI OayaHCa YaCTHBIX
U OOIECTBEHHBIX HWHTEPECOB, NPHUHIMI JOOpPOCOBECTHOCTH [3], MpUHLHUII
PUOPUTETA, MPUHIIUI TEPPUTOPUATBHOCTHU U JP.

[laTeHTHOE TTPaBO PETYIUPYET OTHOIICHUS, CBI3aHHBIE C YCTAHOBIICHUEM MPAB
U 000pOTOM TPOU3BEIACHUN NPOMBIIUIEHHON NPUMEHUMOCTH. [l TOro, 4toObl
BBIJICJIUTh HEKOTOphIE MpoOJeMbl MaTeHTHOro mnpaBa B Poccuiickoit dexpepanuu,
HE00XO0IMMO CHayasia pa3o0paTbcsi B 00BEKTaX MATEHTHOTO MpaBa.

Wtak, BbIIEyKa3aHHBIE OOBEKTHI MATCHTHOTO IpaBa OTIUYAIOTCS APYT OT
Ipyra TIO CIENYIOIIMM XapakTepucTtukaM. M3oOpereHue obnagaeTr Tpems
KBTN(ULIUPYIOIUMU OCOOCHHOCTSIMU. Bo-mepBbIX, B HEM JOHKEH OBITH 3JEMEHT
HOBHU3HBI. TO €CTh HHUKTO JApYrod yKXe HE MOXKET HMMETh MaTeHT Ha TO XKe
nzobperenne. TpeOoBaHue OBITH «HOBBIM» SIBIICTCS CaMbIM TIPOCTHIM  JJISI
MOHMMAaHMS, HO YacTO SIBJISIETCSl caMOM CIIOKHOM YacThio Mpoliecca MaTeHTHOTO
IIPOU3BO/ICTBA.

UTOoOBI MOTYYUTH MATEHT HAa U300pETEHHE, OHO JOJKHO OBITh JIEWCTBUTEIILHO
HOBBIM. B TipakTuke maTeHTHOro mpaBa OoJiblllas 4acTh MPOLiecca COCPe0TOYeHa Ha
OOBACHEHUH TOT0, KaK W IMOYEMYy HM300pETeHHE OTIMYAeTCs OT TOTO, YTO OBLIO
panblie. M300peTeHre He MOXKET ObITh MPSMO MM KOCBEHHO packpbiTo. Ecnu yxke
UMEEeTCs TMAaTeHT Ha u300peTeHue, TO OTO H300peTEHHE HE COOTBETCTBYET
TpeOOBaHNUIO HOBHU3HBI.

Ecnu va MmomenT nonauu 3aa8ku B Pocriarente P® He HaOmr01a710CH HA OTHOM
TaKoW 3asdBKM Ha COOTBETCTBYIOIEE M300pETEHHE, 3TO O3HAYAeT, UYTO JaHHOE
M300pETEHHE SBIISCTCS HOBBIM.

CnemyeT OTMETUTh, YTO CYIIECTBYET HAIlMOHAJIbHAs WM MEXIyHapoHas
(oO1ast) mpruopuUTEeTHOCTh. HallnoHanbHasi MPUOPUTETHOCTh — OTCYTCTBHUE MOJOOHBIX
3asBOK Ha TEPPUTOPHUU JAHHOTO rocyaapcTBa. MexyHapoaHasi MPUOPUTETHOCTD JKeE
ompenensieTcss B COOTBETCTBMU € [lapmKCKOM  KOHBEHIIMEW 10  OXpaHe
IIPOMBIIIICHHON COOCTBEHHOCTH.

Hpyrou OTJINYUTEITBHON 0COOCHHOCTBIO H300peTeHUS SIBJISIETCSA
n300peTaTenbCKuil ypoBeHb. M300peTeHne nuMeeT n300peTaTeIbCKUil YPOBEHbD, €CIIH
JUISL CHEIMaNCTa OHO SIBHBIM OOpa3oM HE CIIEyeT W3 YPOBHS TEXHUKU. ITO
O3HAa4YaeT, 4YTO U3 TOrO0 YPOBHS pa3BUTHS HAYKH M TEXHUKH NPU HATUIUHU
CIICHHAIbHBIX 3HAHUW HE CJIEAYeT OYEBHJHO IMpEeiaraéMoe K pEerucTpaiuu
n3o0OpereHne. B kauecTBe mnpuMepa TYyT MOXKHO TMPUBECTH CiIy4yald TMOMBITKU
peructpauuu (Qopmbel Kosneca B Hadase XXI B., Korjga KOJIECO YK€ IIHPOKO
UCIIOIB30BAJIOCH B mpakTuke. Jla, JeMCTBUTENBbHO, KOJIECO HE  OBLIO
3apEeTUCTPUPOBAHO, TO €CTh, MPUHIMI HOBU3HBI OBLI COOJIIOACH, HO MIPU ITOM
INPUHIIAN HAJIWYUsT H300pETaTeIbCKOrO0 YpPOBHS ObUI HapyIIeH, MOTOMY 4YTO U3
YPOBHSI Pa3BUTHSI TEXHUKH KOJIECO HEJb3sl ObUIO KBAIM(HUIIUPOBATH B KAYECTBE
M300peTeHMUS.

Tperuii KpuTepwii OTHOCHUTEIBLHO H300PETCHHS — OTO IPOMBIILICHHAS
MPUMEHUMOCTH (TI0JIe3HOCTh). M300peTeHune SABIsSeTCsS MPOMBIILIEHHO TPUMEHUMBIM,
€CJI OHO MOJKET OBITh HCIIOJIb30BAHO B MPOMBIIIIEHHOCTH, CEIHCKOM XO3SUCTBE,
3IpaBOOXPAHEHUH, IPYTUX OTPACIISAX SKOHOMUKH WK B COITMabHOU chepe [4].
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N300peTeHus moutu Bcerja ABISAIOTCA peuieHueM npoodieM. Cam (akT Toro,
YTO ATO PEIICHHE CYIIECTBYIOIIEH MpoOeMbl, JeiaeT ero noyie3HbiM. TpedoBaHue
MOJIE3HOCTU TpeOyeT, YTOoObl MBI OTBETWJIM Ha BOMNpOCHL: «JlelcTByer
nzooperenue?» u «Padoraer au nzobpeTeHne?» ¢ oTBeTaMu «Jjaa» [5].

[Tone3nas Mozellb — TEXHUYECKOE PEMIEHUE, OTHOCSIIEECS K YCTPOUCTBY. DTO
YCOBEPIIIEHCTBOBAHKE MPOIlecca MPOU3BOJICTBA HE LIETUKOM, a KAKOI0-TO OTJIEIBHOTO
€ro acrekTa, JIM0O YJIy4YIlIeHHE TeX WM HMHBIX TEXHOJOTUYECKUX CBOMCTB AHHOTO
npousBoacTBa. llome3nass Moaenp JODKHA COOTBETCTBOBATH  TOJNBKO  JIBYM
KPUTEPUSIM, B OTJIMUKE OT U300PETEHUS: HOBU3HA U IIPOMBIILIJIEHHAS] TPUMEHUMOCTb.
TpebGoBanre N300peTaTEIHCKOTO YPOBHS K MOJIE3HOW MOJIEH HE IPEABIBIISCTCS.

[Ipu »TOM AU3aiiHEpCKUE pElIEHUs HE MOJJIekKAT MATEHTOBAHUIO B KAYECTBE
n300peTeHnil. TOUHO Tak ke IU3aliHEepCKUE PEIIeHHUs] HE MOINAJaroT O] MOHATHE
nosie3Hol mMonenu. OHU OTHOCSTCS K TPEThel KAaTeropun OOBEKTOB MATEHTHOIO
mpaBa — K KaTeropuud MPOMBIIUICHHBIX 00pa3ioB. [IpomeblnuieHHbt o0Opaszenn
npenanonaraer coOoil  yiydllleHHMEe KOHCTPYKTHUBHBIX CBOMCTB BelId, JIMOO
yJIy4IlleHHEe, HapUMep, SPrOHOMUKH ATOW BEIIH, YIYYIICHHE €€ MOTPEOUTETHCKUX
CBOMCTB, BHEIIHEro BUJIA, JAM3aiiHa U Tak jganee. [IpoMblliuieHHBIH o0pasel Takxke
obOnagaer, B 0O0sA3aTEIBHOM TMOPSAKE, MPU3HAKAMU HOBU3HBI, MPOMBIIUICHHON
IPUMEHUMOCTBIO U TBOPYECKHM IMOTEHLIHUAIOM, TO €CTh, B €r0 CO3JaHUE JIOJKHBI
OBITH BJIOXKEHBI OTPE/ICTICHHBIE TBOPUECKUE YCUITHS.

Kak otMeuaer pgomeHT kadeapsl TIpakaaHckoro rmnpaBa IOpuanyeckoro
¢dakynbreta YHuBepcutera Ilartumypa (AmOoH, WHpoonesusa) Myxrap A.X.
JIabeTyOyH, MPOMBILUIEHHBIA 00pa3eln — 3TO co3aanue (popmMbl, KOHPUTYpALUU WU
KOMIMO3UILIUK JIMHUM WM LIBETOB, WJIM UX KOMOMHAIIMU B BHUJIE TPEX U3MEPECHUIN WIH
IBYX WM3MEPEHUM, YTO J1aeT 3CTETUYECKOE BIEYATIECHUE, KOTOPOE MOXKET OBITh
peann30BaHO B TPEXMEPHbIE WIIM JBYXMEpPHbIE y30pbl. Kpome TOro, €ro MoxHO
UCIIOIb30BaTh ISl IPOU3BOJCTBA MPOAYKTA, IPEAMETA, IPOMBIILIEHHOTO TOBapa WIH
U3eus MpoMbicia [6].

Tak, HampuMmep, MPOMBIIUIEHHBIM 00pa3loM SBJISIETCS TUIIyIas MalluHKa
Valentine ot Olivetti, qu3aiin 9tTope Cotrcacca ¢ [leppu Kunroma. Valentine Obuia
PEBOJTIOIIMOHEPOM B 00JIACTU MHUIITYIIUX MAIIMHOK, MO-HACTOSIIEMY MOPTATUBHBIX,
JIETKUX, KOTOPBIE MO3BOJISIIA KOMY YTOJHO MUCATh B JIIOOOM MECTE...MIEPBBINA MIPUMED
«ynaneHHou paboTey. Kpblilika kopryca ¢ pydykod MHTErpupoBaHa B KOPITYC caMOn
MalllMHBbI, KIIaBUAaTypa MOJHOCTHIO TPUKPBITA HEOOIBIIUM MepeAHIUM OammepoM [6].

N u3obperenue, U noie3Has MoOJeNb, U MPOMBIIUICHHBIA oOpa3el mojajiexar
nareHToBaHuto B Pocniatente. Cpok I€MCTBUS MATEHTA:

- Ha u3o0peteHue — 20 jerT;

- Ha MOJIE3HYIO0 MOJEIb — 5 JIET;

- Ha IPOMBINIIJIEHHBIN oOpazer] — 10 ser.

Wtak, mepelimeM Temnepb K BBIJACICHUIO HEKOTOPHIX TPOOIEM POCCHUKCKOTO
MaTeHTHOTO mpaBa. [lepBas mpobiemMa — HEMOMYJISIPHOCTh WJIM OTCTAOIIECE Pa3BUTHE
nareHToBanus B P®. B 2022 r. B Poccun 6p110 BBIgaHo 6osiee 21 ThIc. maTeHTOB [7].
B SInonwmm ke, no manueiMm BOUC 3a 2020 r. 66110 BBIaHo 307 696 ThIC. MAaTEHTOB.
B Kurae, mo Tem ke ganubiM, B 2020 r. 6su10 Beigano 1 400 661 Teic. maTeHTOB, a B
CILIA B 2020 roxy 65110 BbIaHO 621 453 THIC. MATEHTOB.
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B nacrosimee Bpemst simonckuit mzooperarens L. fAAmanzaku Bnageer 11 353
nareHTaMu B 10 pasnbix crtpaHax u EBpone. OH 3aHeceH B KHury pexopaoB
['mHHecca kak oOsamarenb OOJNBIIETO KOJWYECTBA MATEHTOB, YeM JIIOOOUM Jpyroit
yenoBek. [1o cocrosauro Ha peBpans 2021 1. SAmazaku BaageeT 5 749 nmareHTaMu Ha
nuzooperenus B CIIIA [8].

[Io ckazaHHOMY BBIIIE MOXHO CJ€laTh BBIBOJ O TOM, 4TO Poccuiickas
@denepands 3HAYUTENBHO OTCTAET OT OOJee Pa3BUTHIX MPOMBIIUICHHBIX CTpaH B
MaTeHTOBAHUHU.

Ho »T0 He eauHCTBEHHas TMpoOJeMa POCCHIMCKOTO IAaTEHTHOTO TpaBa.
CymiectByeT Takke MnpoOiemMa 3aluThl naTeHTHbIX npaB B P®. [lo naHHbIM
®denepalibHON CIyX OBl MO0 MHTEIUIEKTYaIbHONW COOCTBEHHOCTH B Poccum exeromaHo
paccmatpuBaerca npuMmepHo 200 cyaeOHBIX €7 B TOJl, KOTOPbIE CBA3aHbI UMEHHO C
HapyILIEHUEM HCKIIIOUUTENbHBIX MPaB MaTeHToo0 aAareneld. ITo CBA3aHO, CKOpEE, C
npoberaMu B POCCHUUCKOM 3aKOHOJATENbCTBE B OTHOLICHWW 3allUThl IpaB
nateHrooOnanarenei. Bo3MoXHO, y TeX, B CBA3M C HECOBEPIIECHCTBOM
3aKOHOJIaTeIbHOM 0a3bl B 3TOM cdepe, MpOCTO MpoMajaeT MOTHUBALMS K 3allluTe
cBoux npaB. OHU Kak Obl 3apaHee 0OpeUYEHBI Ha «IIPOBAI» B 3TOM obnacTu [9].

Tpetbst mpobiieMa — JEeHCTBHUE MATEHTA, MOJIYYEHHOTO MATEHTOOOaaTeseM,
orpannueHo Bo BpemeHH. CormnacHo cT. 1364 'K P® 00bekThl IaTEHTHOrO MpaBa
MOTYT OBITh HCIIOJB30BAaHbI BCEMU CYOBbEKTaMU O€3 OrpaHMYMTEIBHBIX MEp MOCIe
MCTEYEHUSI CPOKa MCKIIOYUTENBHOIO MpPaBa Ha HUX. 3J€Ch MOKHO CHEJATh BBIBOJ O
TOM, YTO y CO3JaTejedl MHTEIEKTYaJbHONH COOCTBEHHOCTU IMPONAaaeT MOTHUBALIUS
CO37aBaTh KakKue-IM0O HOBBIE pe3yibTaThl B BBIOPAHHONM HMMH JE€ATEIBbHOCTH.
Ou4eBHUIHO, YTO JI PEUICHUs] TaHHOW MpOOJIEeMbl HYKHO YBEJIUUYUTH CPOK JEHUCTBUS
MaTeHTa J0 €ro nepexoja B 0OLIECTBEHHOE TOCTOsTHUE.

[Tpobenbl poCcCUiCKOTO 3aKOHOIATENIHCTBA B OTHOIIIEHUH MAaTEHTOBAHUS MOTYT
CTaTh TPHUYMUHOMN emie Oonplnero orcraBanus P® ot apyrux cTpaH B Hay4dHO-
TEXHUYECKOM TMporpecce, BeAb, MNO CTAaTUCTHKE, BblJaya naTteHTOB B Poccun
3HAUUTETFHO MEHbIIE, 4YeM B Oojee pa3BUTHIX cTpaHax. ClenyeT yCTpaHUTHb
HEJI0CTaTKN 3aKOHO/ATENbCTBA B ATOM cepe, U TeM CaMbIM, MOJHATh MOTHBAIIUIO
aBTOPOB  CO3/IaBaTh KaK MOXHO OOJbIIE MPOAYKTOB  HMHTEIJICKTYyaJIbHOU
nesitenbHOCTH. C  yCTpaHEHMEM HEIOCTaTKOB B 3aKOHOJATENICTBE B 00JIACTH
MAaTEHTHOTO MpaBa y OyaylIMX MaTeHTOOOJanaTeneil mosBUTCS OOJbINE TOBEPHUS K
opraHaM BJacTH, M, KaK CJEACTBHE, aBTOpbl OyAyT co03[1aBaThb Bce OOJbIle
U300pETEeHHUI, YTO, B CBOIO OYE€pelb, MO3BOIUT Poccru BBINTH HAa HOBBINM MepeaoBOn
YPOBEHb B HAYYHO-TEXHUYECKOM U SKOHOMHUYECKOM Pa3BUTHHU.
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Abstract: In this article, the question of the formation of the motive of
criminal behavior in the commission of mercenary crimes is considered. Also, on the
basis of judicial practice, the main factors influencing the criminal mercenary
behavior of individuals were identified.
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social factors.

Jrobast MoTHBaIUsl OMNPENENACTCS COBOKYIMHOCTHIO MOTHBOB CJIOXKHOW U
MPOTUBOPEYAICH CHUCTEMOM JUHAMHYECKUX TMPU3HAKOB, SBIISIIOMIUXCS HWTOTOM
mepexoja BHEIIHUX MOTHBOB BO BHYTPEHHHE, YTO MPHUBOAUT K (POPMHUPOBAHUIO
MPECTYIIHOIO MOTHBAa U II€JIM, BBICTYNAIOIIUMHU JETEPMUHAHTAMHU COBEPILICHUS
npecTymieHnid. MccnenoBaHne MOTHUBAIIMOHHOW cdephl TMPECTYMHUKA HWMEEeT
M3BECTHOE KPUMMHOJOTHMYECKOE 3HAUEHHUE, a TAK)KE CIIOCOOCTBYET PELICHUIO 3ajad
KPUMHHOJIOTHYECKOTo npodaiinunara [1, c. 67-69].

MoTuBaluss NpecTymHUKA BbIpa)KaeTCsd 4Yepe3 MOTUB WIIM TPYIIY MOTHUBOB,
KOTOPBIE XapaKTepU3yIT CyObEKTUBHYIO CTOPOHY COCTaBa MPECTYIUICHUS, a TaKKe
OJIHOM M3 O00s3aTeNIbHBIX XapaKTEPUCTHK CO3HaHUs mpectynHuka. Cam 1o cebe
MOTHB SIBJISIETCS] MOOYIUTENIEM OCYIIECTBICHUS IPECTYITHOMN NeATEIbHOCTH, KOTOpas
HaXOJUT OOBEKTUBHOE OTpakeHHe. VIMEHHO MOTHUBBI BIMSIOT Ha COBEPIICHUE
JTUIAMHU KaKuX-JTMOO MPOTUBOMPABHBIX NEUCTBHI 2, C. 72].

Ecau roBopuTh 0 MOTHBaX Kak OIPEAEICHHOM CTPYKTYPHOM DJIEMEHTE
JUYHOCTHU MPECTYITHUKA, TO BBIJCISAIOTCS TaKUE BHUJbI, KaK JA€PEKT IKOHOMUYECKOU
WIM  TPYAOBOM yCTAaHOBOK JHIa, jAedopMmanus JOCYTrOBBIX MOTPEOHOCTEH,
COIIMAJIbHO-D)KOHOMUYECKUH  MOTHB,  aHTHCOIMAJIbHbIE  MOTHUBBL.  [loaTOMY
«MOTHUBALIMOHHAs cdepa JUYHOCTU NPECTYMHUKOB-KOPHICTHUKOB JOMUHUPYET Ha
MaTepUaANIbHBIX MOTpeOHOCTAX». Ciiaboe mMaTepuaibHOE OOeCreueHrue, XapakTepHoe
NPECTyHUKAaM, 4acTO SIBJISIETCS MPUYMHON TOTO, YTO OHU COBEPIIAIOT KOPBICTHOE
PECTYIICHUE.

Tak, B mpuroBope IllaTtypckoro ropojackoro cyaa (MockoBckasi 001acThb) OT
21 eBpans 2022 roma paccMaTpuBaeTCs CUTyalus, B KOTOPOW MOTHBOM
COBEpUIEHUS KPa)Xy CTaJl0 BHE3AIHO BO3HUKIIEE YKEJTAHWE Ha MOJYYEHHUE JIMYHOU
UMYIIECTBEHHOU BBITOJIbI, B BUJIE JE€HEXKHBIX CPEACTB. JJaHHOE jKeIaHue BO3HUKIIO Y
HUX MOCJIE TOTO, KaK OHHM YBHUJIENU JIXKAIIUI HEAAIEKO OT JAOPOTH METAJUIONOM U
pELInIN €ro He3aKOHHO COBITH [3].

KopbICTHBIM TIpecTymHUKaM, Ha Halll B3IV, MPUCYIIH CJICAYIOIINE TPYIIIbI
NOOYXKJIEHUM — KeJaHue BECTH Mpa3aHYI0 >KU3Hb, a UMEHHO: acolMalbHBIN 00pa3
KU3HU; CHUXXEHHUE YPOBHS TPEBOTM OT CBOEro TIOJIOKEHUS; MaTepHaIbHOE
He01aronoay4due; u Apyrue.

[Ipeobnanaromas 4acTh KOPBICTHBIX MPECTYIMHUKOB KEJIAeT MOJYYUTh OT
COBEpUICHUS TMPECTYNHBIX JEAHUI OMNPEIAEICHHYI0 TCUXOJOTHUYECKYIO 3apsKy,
CHATHE HaIpsDKeHHS W OECIOKOMCTBa, BBHIIIECKA »MoIui. Hepenko Takue uia
YBJICKAIOTCSl TMPECTYIMHBIM MPOIECCOM M IIIAHCOM OE3BO3ME3HOTO IOJIh30BAHUS
Yy)KUM HUMYIIECTBOM JIa)K€ B OrPAaHUYECHHOE Bpemsi (Hampumep, IPUCBOCHUE
PEMOHTHPYEMOTO aBTOMOOUJISI HA BpeMs oOKazaHus yciyr) [4, c. 140].
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MOTHUBBI KOPBICTHBIX MPECTYIHUKOB BO3MOXKHO pa3JE€IUTh Ha HECKOJIBKO
TpyIIL:

1) cBsi3aHHBIC C JEWCTBUSIMU MOTEPIEBIINX (HAPUMEp, IPOBOIIMPOBAHHE HA
COBEpUIEHHE TPOTUBONPABHBIX JEHCTBUI);

2) He CBs3aHHbBIC ICHCTBUI MOTEPIIEBIINX;

3) BbI3BaHHBIC OJM3KUMH OTHOIICHHSAMHU (B NAHHOM CIy4ae HPECTYITHUKU
Ha/eAThcs M30€XaTh OTBETCTBEHHOCTH Ojarojaps TOMY, YTO IOTEPIIEBIIME CaMU
OTKaXYTCAd OT NPHUBJIECYECHHS HX K OTBETCTBEHHOCTH B CHJIY CEMEHHBIX WU
IPYKECKUX OTHOUIECHUH).

OTMeTuM, 4YTO TOBEACHUE  MPECTYIHUKOB  OOBIYHO  OIpPEAENAETCS
COBOKYITHBIMM MOTUBaMH (MoiauMoTHuBanei). OIUH U3 HUX OCHOBHOW, JPYyrou —
JOTIOJIHUTENbHBIA. OMHUM U3 TaKUX MPUMEPOB sABIsieTcs mpuroBop LllabanuHckoro
paiionHoro cyna KupoBckoil 001acTv, B KOTOPOM ONUCHIBAETCS (PAKT COBEPILIEHUS
kpax. COrimacHO W3J0KEHHBIM JAaHHBIM, JIMII0O HMMEJIO MOTHB Ha COBEpILICHUE
€AMHUYHOIO MPECTYIUICHHS], HO HE MOJYyYUB >KEJIAEMOM JEHEKHOW CyMMBI U KeJas
HaBPEAUTh NOTEPIEBLIEH, IOBTOPUIJIO CBOU NIPECTYIHBIE AEeAHUS [S].

HmeroT MecTo ObITh Takue SIBJIEHMS, KOT/ia JIMIIO0, COBEPIIAOIIEE MPECTYITHOE
JiesiHUe, HE TIOHMMAaeT UCTUHHOIO MOTHBA, IIOTOMY KakK €ro OIpelesIeHue He BCeraa
BO3MOXKHO. B Takux cuTyalusx NpecTYNHUK MBITAETCS ONpaBlaaTh ceOsl APYrUMHU
OpUYUHAMH, MOBJIMSBIIUX HA BBHIOOP ONPENEICHHOIO MOBEIEHUS, IJISl TOrO YTOObI
MPEACTaBUTH ceOst Oosiee BBITOAHBIM 00pPa30OM.

Takke HepeaKo BCTPEUYAIOTCS CUTyallud, KOrJa BCIEACTBUE OLIEHKH
MIPOMCXOJUT CMEHA MOTHBOB, IPU KOTOPOM HCTUHHBIA MOTHB, HE MNOJJAFOLIUNCA
JOTUYHBIM OOBSCHEHHUSM, YTO BJEYET 3a COOOM OmpelereHHblE TPYAHOCTU B
CaMOKOHTpOJIE, a TaKXKe CO3JaeT ONpeIeICHHbIE TPYAHOCTH M KBaIM(PHUKAIUU
NeSHUS U JalbHEeNIIed HHIMBUYAIbHOW NPOPUITAKTUKH.

MotuBbl 0OpeTaeT OnpeAeNeHHOCTh Osarojaps COLMAIbHBIM YCIOBUSM,
OCOOCHHOCTEM  KOPBICTHBIX MPECTYNHUKOB M  KOHKPETHBIM  CIJIOKHUBILUMCS
00CTOSTENLCTBAM, KOTOpBIE KakK NMPaBUIIO MPOTHBOpEYAT OOLIECTBEHHBIM HOPMAM.
OTO NPOTUBOCTOSHUE KOPBICTHOIO MPECTYNHHUKA, YYUTHIBAas €ro MOTPEOHOCTH U
KEJIAHWs, CTPEMIICHHE IIPEOJOJIETh €ro, COBEPUIMB OYEPEIHOE KOPBICTHOE
OpoTHUBOIIpaBHOE JesHue. CuTyanuss COBEPIICHMS IPECTYIUIEHUS  SIBISAETCS
OPUYUHHBIM (PAaKTOPOM, MOTOMY UTO OHA OCMBICIEHAa KaK «KaHam» 0coOoM
BO3MOXHOCTH, CTUMYJMPYIOIIE MOTHMBALIMI0 TOTOBHOCTHM K MPECTYIUICHUIO, a C
JIPYTOi CTOPOHBI — YCIIOBUSI BOIUIOIIEHUSI MOTUBOB B JIEATEIIbHOCTb.

Cnegyer pasznuyaTh Takude MOHATUSA KaK «MOTHB» M «MOTHMBOOOpA3YIOIIUNA
dakTopy». [log MOTHB HEOOXOIMMO MMOHUMATH >KEJIAaHUE JIUIA JOOUTHCS KaKON-TH00
LEJIU B PE3YJIbTATE OCYIIECTBICHHS CBOUX AeUCTBUS. MoTuBOOOpa3yomye GakTopsl
B CBOIO O4YEpellb NPEJCTaBIAIOT COOOW MPUYUHBI, M3-3a2 KOTOPBIX (opmMuUpyeTcs
KOHKPETHbIM MOTHB. K TakuM NMpuyrHam Ha Halll B3IJIA MOKHO OTHOCHTB:

— TpUCYIIHE YeJOBEKY MOTPeOHOCTH (KacaTeslbHO MPECTYIMHOIO MOBEIEHUS,
JKEJIaHMS JIMLA [EPEBEIINBAOT BO3MOXHOCTH, B CBSI3M C YEM YEJIOBEK COBEPIIAET
IIPOTHUBOIIPABHBIE JICSIHUS);

— UHTepechl Jula (MHOTME BHJbl 3aHATUA B CBOOOJHOE BpEMS MOTYT
NOTEHLMAIBHO YIIPOCTUTH COBEPILIEHUE TPECTYITHOTO JACSTHUA);
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— JIMYHOCTHBIE TepekrBaHusA (Ha (oHE HEYCTOWYMBOTO YIIEBHOTO JIHIIO
MOYKET COBEPIIUTH HEOOlyMaHHbIE IOCTYIIKH).

[IpoBeneHHOE UCCIIEIOBAaHUE TIO3BOJIAET BBIACIUTH OCHOBHBIE (DAKTOPBI,
CTIOCOOCTBYIOIIHE (POPMHUPOBAHUIO MOTHBA COBEPILICHHUS KOPBICTHBIX MPECTYIICHHH.
Hannyne 1omoOHBIX CBEACHHWH TO3BOJHUT  IPABOOXPAHUTEIBHBIM  OpraHaM
chopMUpOBATh TMOJUTHKY NPOGUIAKTHUKK TMPECTYIUICHWH Ha paHHUX JTamnax,
KoTOpas OyJeT HampaBlieHa JaXe HE YCTpaHEHHs yMbICJa, a Ha BO3JeicTBHE
(akTOpOB, KOTOPHIE MOTYT MOBJIEYb €T0 (POPMHUPOBAHHE.
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AHHOTANUSI: B HACTOSIIEH CTaThe MPOBOJUTCS aHAIU3 CTAIUNA BO30YKICHUS
yrOJIOBHOTO Jieia 0 3aKoHoAaTenscTBY Poccuu u ['epmanuu. M3yuarorcst cxojncrsa
U pa3nyusl TaHHOTO MHCTUTYTa MPaBOBOIO PETYJIMPOBAaHWS, OCHOBHBIEC TECHJICHIIUU
Pa3BUTHS CTaiui BO30YXKJIEHUs YTOJIOBHOTO JieJia B YTOJIOBHOM Mpoliecce. ABTOpOM
CIEJIaH BBIBOJI O 3HAYMMOCTH CTaJHH YTOJOBHOIO CYJIONpPOM3BOJCTBa. OTMEUYEHO,
YTO CTaausd BO30YXKJEHHUS YTOJOBHOTO Jejla TNPENICTaBIsAeT CcO00M HavalbHYIO
CTaJHIO JOCYACOHOTO MPOU3BOCTBRA.

KiioueBble cjioBa: yYrojJloBHOE J€J0, YrOJOBHBIM MPOLECC, YTrOJIOBHOE
3aKOHOJATEIbCTBO,  CTaausl  BO3OYXKIEHUS  YroJIOBHOTO  Jiefla,  YTOJIOBHO-
MpoIlecCyalbHbIE HOPMBI, 3apyOekHas MpaKkTHKa, YCKOPEHHOE MPOU3BOJCTBO,
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Abstract: This article analyzes the stages of initiating a criminal case under the
legislation of Russia and Germany. The similarities and differences of this legal
regulation, the main trends in the development of the stages of initiating a criminal
case in criminal proceedings are studied. The authors conclude about the importance
of the stage of criminal proceedings. It is worth noting that the stage of initiating a
criminal case is the initial stage of pre-trial proceedings.
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OngHoll W3 BaXHEWIINX, B YrOJOBHOM MpOLEcCE, SBISIETCS HadalabHas
CaMOCTOSTENIbHAs CTausl — CTaius BO30YXJACHUS YTrOJIOBHOIO J€Na, TaK KaKk B XOJIe
HEEC yCTAaHABJIMBAIOTCS TIOBOJA W OCHOBAaHMS Uil HAadyajJa  YroJIOBHOTO
CYJIONPOU3BOJCTBA IO KOHKPETHOMY cOObITHIO. Ilpu 3TOM, KOrJa mMOSIBISETCS
uH(OpMAIMs O COBEPIICHHOM JCSHHUH, IPaBOOXPAHUTEb Ha JaHHOW CTaIuu
HaIpaBJIsSIET CBOM YCUJIUS HA YCTAHOBJICHUE JOCTATOYHBIX JAHHBIX, YKAa3bIBAIOIINX HA
HaJlMYue WM OTCYTCTBHUE MPU3HAKOB COCTaBa MPECTYIUICHUS B MPOU3OUIEAIIEM
dakre [1].

VYxke NpoAOMKUTEILHOE BpEMsl YUEHBbIE U MPAKTUKU BEIYyT AUCKYCCHUIO O
HEO0OXOIMMOCTH JIaHHOM CTaauu JJIsi YyroJoBHOro mpoiiecca Poccuu. OqHu yueHsie
TOBOPSAT 00 YHUKAJIBLHOCTH U HEOCTIOPUMOM HEOOXOIUMOCTH JTAHHOTO MHCTUTYTA [3,
c.281]. Jlpyrue ydeHble MNPUBOAAT apryMEHTAIIMI0O O HEOOXOIUMOM YIIPOIECHUU
JAHHOM CTaJIMU T10 ONBITY APYTUX CTPaH, B TOM YUCJE MOCTCOBETCKOTO IPOCTPAHCTBA
[5, c.284]. JUist  yaydiieHuss TpaBOBOM perjiaMeHTaluu Jito0oro MpaBOBOTO
MHCTUTYTa MOXET OBITh HCIIONB30BAaH aHAIM3 3apyO0eKHOro 3aKOHOIATENbCTBA,
KOTOPBIN perjaMeHTUPYET CXOXKue MosoxeHus. [10100HbII CpaBHUTENBHBIA aHATN3
CIIOCOOCTBYET YJIYUIICHUIO U (OPMHUPOBAHUIO TEOPETUUECKOM Oa3bl.

B yronoBHo-miponieccyaibHOM Kojeke P@® OTCyTCTByeT 4YETKOE NOHATHE
CTaJuu BO30YKJICHHs YTOJOBHOTO Jiefia, OJHAKO, 3aKkoHoAaTenb B cT. 146 YIIK P®
npeaycMoTpesl  (opMalibHBIE YCJIOBHSI W CBEJEHHUS, KOTOPHIE YKa3bIBAIOTCA B
MMOCTAHOBJICHUH O BO30YKJCHUU TaKOro Jeja, U YTOYHSET, KaKue OpraHbl MOTYT
BO30yX1aTh yrojoBHoe neno [1]. OaHo U3 ompeneneHuid cTaauud BO30YKICHUS
YyrOJIOBHOTO JIeJla, KOTOPOE Ha Halll B3I Haubosee IMOJHO PacKphIBAeT CYTh
craguu, npuBoaut llpencenarens BepxoBuoro Cyma P® B.M. Jlebenes:
«Bo30yx1eHre yrojaoBHOTO Jiefla — 3TO YTOJOBHO-TIpoOIlecCyaibHasl AeTEIbHOCTDh U
YTOJIOBHO-TIPOIIECCYaIbHBIE OTHOIIEHHUS, KOTOpPhIE 00pa3yloT HayalbHYHIO CTaJUIO
YTOJIOBHOIO Mpollecca, 3aJa4eil KOTOPOM SIBISIETCSI pACCMOTPEHHUE, @ B HEKOTOPBIX
CIy4yasix TpOBEpKa METOJaMH, YCTAaHOBJICHHBIMA 3aKOHOM, OOHapyXEHHBIX
NEPBUYHBIX [JIAHHBIX O COBEPUICHHOM WJIM TOTOBAIIEMCS MPECTYIUICHUH, B
pe3yabTare 4ero, yrnoJIHOMOUYEHHBIMU Ha TO JIOJDKHOCTHBIMM JIMIIAMU, TPUHUMAETCS
penieHrue 0 BO30YXIeHUU UM O0TKa3e B BO30YKJIEHUH YTOJOBHOTO aena» [5, ¢.300].

CyIecTBYIOT CaMOCTOSITENIbHBIC 3a/aud CTaJUuM BO30YXKJICHHUS YTOJOBHOIO
nena. OTO ONpENENICHUE MNPaBOBBIX OCHOBAHUW ISl TMPUHATHUS PEUICHUHA W HX
IOpUJIMYECKUX TIOCJICICTBUIN; OOHApY>KEHHE JCSHUU C TMpPU3HAKAMU COBEPIIECHHBIX
WM TIOATOTaBJIMBAEMBbIX MPECTYIUICHUH; TpeaoTBpaiieHue GopM 10cyneOHOoro
YTOJIOBHO-TIPOIIECCYAIbHOTO MPOU3BOACTBA (JO3HAHUSI WU MPEIBAPUTEIHHOTO
CJIENICTBHSI), KOTJ]a B HUX OTCYTCTBYET OOBEKTHBHAsI HEOOXOIUMOCTHY», - OTMEYACT
Bangpies B.B. [4].

Poccuss OTHOCHTCS K pOMAaHO-TEPMAHCKOW IPABOBOM CEMbE, OJIHAKO €€
MpaBoBas perjaMEHTaIvsl CTaAuu BO30YXKICHHUS YTOJIOBHOTO Jelia CYIIECTBEHHO
OTJIMYaeTcsi OT repmaHckor. Ecim B Poccrnu OCHOBHBIM HMCTOYHUKOM YTOJIOBHOTO
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Ipouecca W pa3BUTUA B IEJIOM YIOJIOBHOIO 3aKOHOJATENbCTBA  SIBIIAETCS
Koncturyuuss P® u VYrosnoBHo-tiponeccyanbubii kojgekc P®, to B ['epmanun
OCHOBHBIM HUCTOYHHUKOM YTOJIOBHO-IIPOLIECCYAIBHOTO MpaBa He TOJIbKO KoHcTUTyHS
OPI' u YronosBHo-npoueccyanbHblii kojgekc @PI', HO u 3akOH O CyqOyCTpOMCTBE,
3akOH O Cynax [0 JejlaM HECOBEPUICHHOJETHUX M JAp. BaxHyro poiib B
PEryJIMPOBAHUM  YTOJOBHO-IIPOLIECCYAJIBHBIX ~ OTHOLIEHUM  UIPAKOT  PEHICHUs
denepanbHOTO KOHCTUTYLIMOHHOTO cy/ia 1 BepxoBHoro denepansHoro cyga OPI'.

Crout ormetuth, uto B YIIK ®PI" npocTto oTcyTCTBYET cTaaus BO30YXKICHHUS
YTOJIOBHOTO Jiena, Kak camocTtositenbHas. OnHako, (opManbHO, JaHHAs CTaaAus B
I'epmanun O4YeHb BaKHA I YTOJIOBHO-IIPOLIECCYAJIBHOTO IIpaBa, HOTOMY 4YTO
MMEHHO C JaHHBIM MEXaHU3MOM 3aKOHOJATENb CBSA3BIBAET BO3HUKHOBEHUE Y
oOBuHsIEMOro mnpaB. CXOJCTBO C POCCHIICKMM 3aKOHOJATEIbCTBOM 3aKJIIOYAETCS B
TOM, YTO TOJHUIHS HUMEET IMPaBO CAMOCTOSITEIBHO JEKWCTBOBATh B TEX CUTYyalHUsX,
KOTOpBIE HE TEPHAT OTJIAraTeiIbCTB, IAE IMPOMEIJICHUE MOXET IMPUBECTU K yTepe
JI0KA3aTeNbCTB, UX (panbcuduKaiuu u nopue [6].

Cramuss BO30YXKIEHHUS YTrOJOBHOTO Jella HOCUT JIOCTATOYHO CJIOMHBIM
XapakTep 3a CUET YEeTro U MOAPA3ACIACTCS Ha ITAIlbI.

Tabnuna 1. CpaBHeHHE 3TanoB MPOM3BOJICTBA YTOJOBHOTO Tpoiiecca Poccun u
['epmanum.

Ortambl  MPOW3BOJCTBA  YIOJIOBHOTO | DTambl  MPOW3BOJICTBA  YTOJIOBHOTO
nporecca B Poccun nporecca B ['epmannm
1. Bo30yxaeHue yrojoBHOTO A€Ia; 1. IlpeaBapurenbHoe
2. IlpeaBapuTenbHO paccieoBaHUE; pacciieJoBaHKe B dhopme
3. TloaroroBka K cyneOHOMY JO3HAHUS;
pazOupaTenbCTRY. 2. Bo30Oyxnenue myOJIUYHOTO
4. CyneOHoe pa3doupaTeabCTBO. OOBHHEHHSI TPOKYPOPOM IyTEM
5. AnennsiimoHHOE MPOU3BOJICTBO. OOBUHUTEIBHOTO aKTa B CY/I;
6. VcnosHeHue nmpuropopa. 3. Ilpenanue cyny;
7. KaccamnmoHHoe Mpon3BOACTBO. 4. CynebHoe pa30upaTeIbCTBO;
8. HamzopHoe nmpou3BoCTBO. 5. IIpoBepka 3aKOHHOCTHU u
9. [lepecMoTp mpUrOBOpa BBUILY 000CHOBAaHHOCTH HE€ BCTYIUBIIHNX
HOBBIX WJIM BHOBb OTKPBIBIIIHXCS B 3aKOHHYIO CHIIy CYyJIeOHBIX
00CTOSITETBCTB. pereHuit (B TIOPSIKE
aNeJUIAIIMOHHOTO U PEBU3HOHHOTO
IIPOU3BO/ICTBA);
6. Bo3oOHOBJIEHHME 1€ 1O BHOBbB
OTKPBIBIIUMCS OOCTOATENHLCTBAM.

Takum oOpa3oM, BHJIHA pa3HHUIA MEXIY YTOJOBHBIM IMPOIECCYaTbHBIM
3akoHomarenbcTBoM Poccuiickoii @enepanun n OPI'. BaxxHo, 4TO B repmMaHCKOM
YTOJIOBHOM IIPOILIECCE OCHOBHBIE 3JIEMEHTBHI COCTSA3aTEIBLHOCTH PAa3BUTHI JIy4IlIE Ha
MIPEABAPUTEIILHOM PACClIeIOBAHUH, YEM K€ B Cy/ICOHOM pa30upaTenbCTBe.

B cootBerctBum co cr. 136 VYIIK ®PI' GecnpaBHOCTH OOBHHSIEMOTO
(dbakTUYeCKH MPOAOJIKACTCS JO CTaJAUM BO3OYXKJIECHHUS IMyOJIUYHOTO OOBUHEHUS
POKYpPOPOM ITyTEM OOBUHHUTEIBHOTO aKkTa B CyJ, CJIEJIOBATEIbHO, OH HE MOXET
BOCIIOJIb30BATbCSl  YCIYIrOM 3alllUTHUKA W HE MOXKET IPOTHUBOJECUCTBOBATH
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YTOJOBHOMY TmpeciefoBaHuto [2]. B I'epMaHuM yroiaoBHOE JEJNO CUHTAETCA
BO30Y)KJIEHO,  KOrJa  HacTall  MOMEHT  COBEpIIEHHUS  CyAeOHbIM WU
IPaBOOXPAHUTEILHBIM OPTraHOM JICHCTBUS, KOTOPHIE HAIEJCHBI HAa YIUYEHUE KaKoro-
aub0 JUIAa B COBEPIICHUH MpecTynmHoro aesHud. OnHako B ['epMaHUU MOPSIIOK
BO30Y>KJIEHUS YTOJIOBHOTO Jiefia periameHTupyeT Hopma HanoroBoro kogexca ®OPI'.
JIJisi  pOCCHIMCKOTO YTOJIOBHOTO 3aKOHOJATENbCTBA MMOJ00HAas HOpPMa BBITJISIAUT
COMHHUTEJIbHOW B JCHCTBMM OJIHA U3 TMPUYUH OBTOMY TO, UTO YrOJOBHO-
MIPOLIECCYaIbHOE MPAaBO HE MOXKET PETYJIMPOBATHCA HOPMaMH, IPYrod OTPOCIIH IpaBa
[3,c.219].

Kak B poccuiicKOM, Tak MU B T€PMAHCKOM 3aKOHOJATEJIbCTBE CYLIECTBYET
BO3MOXXHOCTh BO30YK/IaTh yroJIOBHOE €0 B OTHOLICHHH JHI], KOTOphIE HE ObLIN
YCTaHOBJICHBI. B TaHHOM CiTy4ae yrojloBHOE JENI0 CYUTAECTCA BO30YXKACHHBIM C TOTO
MOMEHTA, KaK MPaBOOXPAHUTEIbHBIM OpPraH Hayall yCTaHaBIMBATh JIMYHOCTH JIMIIA,
KOTOPOE COBEPILIMIIO IpecTymieHue. Takum o0pa3oM, B yrOJIOBHO-IPOLECCYaTbHOM
npaBo ['epMaHuu OTCYTCTBYET COCTaBJICHHUE OTAEIBLHOTO JOKYMEHTA, T1e (popmManbHO
o0o03HauvaeTcst BO30YK/I€HUE YTOJIOBHOTO JIeTa.

B 3akiroyeHMd MOKHO TMOABECTH HTOT, YTO, COTJIACHO JAHHOMY KpPaTKOMY
CPaBHHUTEIIBHOMY  aHAJIW3y  POCCHICKOrO M  TE€PMAHCKOIO  YrOJIOBHOTO-
IPOLIECCYaIbHOTO MpaBa, €CTh Pa3JInuus U HEKOTOPbIE HEJOCTAaTKU B 3apyOeHOM
NpaKkTHKE, OJHAKO CYIIECTBYIOT W JOCTOMHCTBA, KOTOPBIE MOKHO JaJibllIe
COBEPIIECHCTBOBATh U MPUMEHATHh B MPAKTUUECKOUN AesTeNbHOCTU. CTOUT OTMETUTH,
YTO BCE K€ POCCHUKCKOE 3aKOHOJIATEIhCTBO JOJDKHO Pa3BUBAThCA IO CBOHUM
MPUHIUMIIAM CaMOCTOATEIBHO.
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B Hacrosimedt ctathe MOJ MUTPAaHTaMU TOHUMAIOTCS (PU3WYECKHE TUIIa,
HaxojsIuecs: Ha Tepputopun Poccuiickoil @enepaiiuy 1 He UMEIOIIUE TPaXKAaHCTBA
(moaaHCcTBA) ATOTO TOCYAapCTBA.

B cBsI3M C OTCYTCTBHEM 3aKOHOJATEIIBHOTO 3aKPEIICHUS] TIOHSATUS «MUTPAHT»,
B CTAaTHUCTHUKE HCIOJIB3YIOTCS TEPMHHBI «HHOCTPAHHBIN TpaKAaHWH» M «IUI0 0e3
TrpaXJaHCTBA.

B nepuoa ¢ 2015 mo 2021 rox mokasaTenb KojaudecTBa (akTOB TOCTAHOBKH Ha
MUTPAIIMOHHBIA Y4eT WHOCTPAHHBIX TpakJaH W JKIl 0€3 rpa)kJIaHCTBa €XKEroJHO
yBeIMuuBaeTcsa H, B cpeaHem, coctapiser 14,9 mun.[1] (puc. 1) CHumxenue
nokazarenierd B 2020 roxy BbI3BaHO 3aKPBITHEM T'PAaHMI] C HEKOTOPBIMU CTpPaHaMU, B
cBs3u ¢ manaemueii Covid-19.

Konnyectso (baKTOB MOCTAaHOBKWM Ha I\/\I/H'paLI,l/IOHHbIM y4eT
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(puc.1)

[Ipy 3TOM CTOMT YYHUTBIBATh, UTO B HEKOTOPBIX CIIy4YasX MOCTAaHOBKA Ha
MUTPAIMOHHBIN y4eT He o0s3aTeNibHa, B TOM uuciie npu npudbituu B PO Ha cpok
MeHee 7 mHei.[2]

B crarnctuyeckux oOTYETax O COCTOSHUM MPECTYMHOCTU HCHOJIB3YIOTCA
CJIEYIOIIME MMOKA3aTENN: KOJINYECTBO MPECTYIUIEHUI, COBEPIICHHBIX NHOCTPAHHBIMU
rpaXJaHaMy U JUIaMU 0e3 TPakKJTaHCTBA, B TOM YHCIIE TSHKKHX M 0CO00 TSHKKUX
MPECTYIUICHUH, a TaK)Ke KOJIMYECTBO BBISIBICHHBIX HHOCTPAHHBIX TPaXKJIaH U JIHI] 0e3
rpa)XJaHCTBA, COBEPIIMBIINX MPECTYIVIEHUS] B OTYETHOM MEPUOJE.

Hecmotps Ha cTabwibHOE YBEJIMYEHHE MPUPOCTa MHUTPAHTOB, KOJIMYECTBO
paccMaTpuBaeMbIX — MOPECTYIUIEHHMHM W JIMI, WX  COBEPIIMBIIMX, HMEET
IPOTUBOMOJIOKHYIO TUHAMUKY (pHUC.2), UTO TOBOPUT O HU3KOM YPOBHE KOPPEISIIUU
MEXKy PU3HAKAMM.
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=@=— Ko/im4yecTBO npecTtynneHnin, copepueHHbix Ul n JIBI ==@==BbiasneHo Ul 1 /1B, coBepunBLINX NPeCTynAeHNA

(puc.2)
B  kadecTBe OTACIBHOTO CTAaTHCTHYECKOTO  TIOKA3aTeNs  BBIACISACTCS

KOJIMYECTBO TSKKUX U 0CO00 TSKKHX MPECTYIUICHUHN, COBEPIICHHBIX YKa3aHHOM
kateropuid nui (puc.3). HeoOxoaumMo OTMETUTh JOCTATOYHO BBICOKHI IPOILICHT
TaKuX NpecTymieHuil - okoiao 30% exXerogHo, 4To TOBOPUT O MOBBIIIEHHOMN
OOIIIECTBEHHOM OMACHOCTH COBEPIIIAEMbBIX UMH JICSTHUM.

Taxke He  ciemyeT  3a0blBaTh O  COXpaHAWONICHCS  mpoOieme
TPaHCHALIMOHAJIBHOU HapKOIPECTYIHOCTH. [Toctynnenue HapKOTHKOB,
MPOU3BEJICHHBIX Ha TeppuTopuu Adranucrana, B PO mpoucxonut depe3 crpaHbl
OAKBb 1o TpeM OCHOBHBIM HANpPABICHUSIM: «CEBEPHOMY», «3aKaBKa3CKOMY» H
«BOCTOYHOMY» MapiipyTaM.  YKa3aHHbIE MPECTYIUICHHs B cdepe HEe3aKOHHOIO
000pOoTa HAPKOTUKOB CBSI3aHBl C AKTUBHBIM BHEJIPEHHWEM B HHUX MUTPAIMOHHBIX
npoueccoB [1].
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(puc.3)
B nepuon ¢ 2015 mo 2020 rr. HaOmtogaeTcs CTaOMIbHOE CHIDKEHUE YKa3aHHBIX

nokaszaresneid. Ilpu stom, B 2021 romy cuTyauus HW3MEHWIACh: KOJIUYECTBO
NPECTYIUICHUH, COBEPIICHHBIX MHOCTPAHHBIMU TpaXKIaHAMM W JHUIaMu  0e3
IPaKJAHCTBA, YBEIMUUIOCh Ha 5,9%, a KOJMYECTBO BBISIBICHHBIX JIMI], YKa3aHHOU
KaTeropuu, Ha 7,2%.

Paccyxnast o AeTepMUHAHTax PacCMaTPUBAEMOTO SIBJICHMS, MOKHO MPUNTH K
omnpenesieHHbIM BbiBogaM. B 2021 roxgy npoW30mIUIO yIPOIIEHUE OTPaHUYCHH,
CBS3aHHBIX C maHjemuer, casatre «lockdowny B OoubiiMHCTBE CyOBeKTOB PD, a
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TaK)K€ OTKPBITUE TPAaHMIl A COOOILIEHHs ¢ ApPYyrumMu rocyaapctBamu. Cremayer
OTMETUTh, YTO B JaHHBIN NEPUOJ Ha TeppUTopun Poccrun nmpoBoauiics psii KPYIMHBIX
MEXIyHapO/IHBIX CIIOPTUBHBIX COPEBHOBaHUI, B ToM unciie EBpo-2021, uro npusesno
K YBEJIMYEHUIO NOTOKA MUIPAHTOB, HE BCE U3 KOTOPBIX MOMJIEXKAT MOCTAHOBKE Ha
MUTPALlMOHHBIN YYeT.

HecmoTpss Ha poOCT MPECTYNHOCTH MHUIPAHTOB 3a IMOCIEIHUI TOJ, MPOLEHT
yKa3aHHOM KaTeropuu B OOIIEM KOJIMYECTBE 3apPETUCTPUPOBAHHBIX NPECTYIVIEHUN Ha
Tepputopun Poccuiickoil ¢enepauuu ocTaeTcs A0CTaTo4HO Hu3kuM. B 2016
coctaBun 2,03%, B 2017 — 1,99%, 2018 — 1,94%, 2019 — 1,72%, 2020 - 1,68%, 2021
—1,82%.

[logBomg WTOr XO4YeTCSs OTMETUTh, YTO MPECTYNMHOCTh MHUIPAHTOB BCErna
MIPEACTABIISIET OCOOBII MHTEPEC HE TOJIBKO JJI IPABOOXPAHUTENBHBIX OPraHOB, HO U
IUId HaceleHus. [leiCTBUTENBHO, B IOCIEIHEM OTYETHOM IEpHoAe HalmIomaercs
YBEJIMYEHHUE KOJIMYECTBA IIPECTYIICHNUI, COBEPILICHHBIX HHOCTPAHHBIMU I'Pa’k1laHaAMH
U JuiamMu 0e3 rpakJaHCTBa, OJTHAKO OHU IMO-TIPEXKHEMY TepsIoTcs B 00IIeld macce
npecTyIieHui. PaccCMOTpEHHbIE CTaTUCTUYECKHUE JAaHHBIE MTO3BOJISIOT ONPOBEPTHYTH
YCTOMYMBOE MHEHHE, YTO MHIPAHThl MPEACTABISIIOT OOJbIIYI0 OOIIECTBEHHYIO
OMACHOCTH ISl HACEJICHHS M COBEPIIAIOT 3HAYUTENBHYIO YaCTh MIPECTYIICHUN.
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Hctopus npaBa HacnenoBanus siBisieTcst oueHb goroil. Eme B X B. B Poccun
MOSIBUJICA JTAaHHBIA MHCTUTYT. Kak M MHOTrMEe JIpyrue MpaBOBbIE MHCTUTYTHI, PABO
Hacje0BaHUE ObLJIO TOJHOCTHIO MCKIIOUEHO B Haudajie COBETCKOro TIepuoja
BpeMeHu. OnHaKo OBICTPO BOCCTAHOBJICHO, YTO TO3BOJIMJIO JTAHHOMY WHCTUTYTY
3aKOHOJIATENBHO pa3BuBaThCs. Ho HECMOTpsS Ha CTOJIb JOITO€ CYLIECTBOBAHUE, B
3aKOHOJIATEILCTBE BCE €€ HMMEETCS PsI MOMEHTOB, TPEOYIOMMX OOJIBIIETO
pa3bsICHEHUsI 3aKOHOJaTeNsi W yperyiaupoBanuss. OIHUM U3 HESICHBIX acCIEKTOB
HACJICJIOBAHMS SIBJISIETCS. CIOCOO TIPHWHSTHS HACJENCTBA, MyTeM (PaKTUUECKOTro
npuHATH. JlaHHAs TeMa He SBJISETCS HOBOM, HO B CBS3U C BBIICYKA3aHHBIM, BCE €IIIE
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ABIISIETCSL  aKTyaJbHOH. 3akoHomarenscTBO Poccum wu  crpan CHIT  umeer
3HAQYUTENbHBIE CXOACTBA MO PSAAY OCHOBHBIX MOJOXEHUNH TPaXKIAHCKOTO H
cemeiiHoro mpasa [l], B TOM uucie B BOIPOCAX PEryJUpoBaHUsl (PaKTUUECKOTO
IPUHATHS HACJIEACTBA.

@akTU4eCKOE  MPUHATHE  HACIEACTBA  SIBISETCS  AJIbTEPHATUBHBIM
dbopmanbHOMYy crocoOy BCTYIUICHHS B HACJIEJICTBO, MyTE€M KOHKPETHBIX ACHCTBUMN
HACJICJHUKA, B YCTAHOBJICHHBIM 3aKOHOM I[I€pUOJ BPEMEHH, HAIIPABICHHBIX Ha
MIOJIb30BAaHUE HACIEAyeMbIM UMyIlIecTBOM. HacnenHnkamu MOryt OBITh Kak
poccuiickue, Tak U THOCTPpaHHbIE rpaxaaHne [2].

CyneOHasi MpakTUKa, Hay4HbIE UCCIEIOBAHHS B 3TOM cdepe yKa3plBalOT Ha
OJIHYy U3 TJIaBHBIX MPOOJIEM JTaHHOTO croco0a — HeomnpeneNeHHOCTh aehcTBui. K
CJIOKMBLIEHCA CHUTyallud II0 JaHHOMY BONPOCY IPHUBEN CIMIIKOM JIAKOHUYHBIN
IIepeYeHb BO3MOXKHBIX JEHCTBUM, YKa3aHHBIM 3akoHojareneM. lIpumepsl Takmx
nevicteuit coaepxkarcss B m. 2 cr. 1153 T'K P® [3]. Ilepeduernr HeOONBIIOW H
NIEPEUYUCIIEHHBIE B HEM MPUMEPHI HAMPABJICHHBI WIM HAa MOJb30BAHUE HACJIEACTBOM,
ero oOcCIy>KMBaHHE, 3alUTYy, UM Ha MOKPHITHE KAKUX-TUOO J0JITOB HACIEA0AaTENs,
(buCKaIbHBIX TIaTeXeH, MO0 NeHCTBUSI, CBA3aHHbIE ¢ (PMHAHCAMU HACJIEIOAaTels.
IIpy >TOM [OEUCTBHUS HACIEOHUKOB JOJDKHBI COOTBETCTBOBATH  NPUHIUITY
noopocoBecTHOCTH [4].

JlaHHBIN TepedeHb AOMNOJHEH noctaHoBieHueM [lnenyma BepxoBHoro Cynaa
P® ot 29.05.2012 Ne 9 «O cyneOHOM MpakTUKE MO JieJlaM O HacleIOBaHUN» [5].
CornacHo cmbiciy M. 36 MOJ ACUCTBUSMU, CBUAECTENbCTBYIOIIMMHU O (PAKTHYECKOM
MPUHATUM HACJEICTBA MOXHO TaK € I[OHMMAaTh pacxolbl, CBSI3aHHBIE C
HACJIEAyEMbIM HMMYIIECTBOM, IPOXMUBAHUE B IKUJIOM IIOMELICHHH, KAacaeMo
3€MEJIBHOI0 y4yacTKa — 3TO €ro o0paboTka, BO3MOMXHOE BO3BEICHHE OTPaKICHHS.
CHOucok He HCUEPITBIBAIOIINI U NTOAPA3yMEBAET UHBIE BAPUAHTHI IEVCTBUN.

Crnengyer OTMETUTB, YTO JUIsl TIOJATBEPKACHUS (HAKTUUECKOTO BCTYIUICHHS BO
BJIaJICHUE MMYIIIECTBOM, HAIPUMEP KBAPTUPOH, HE BaKeH (DAKT perucTpaluy Juia B
HEl Ha MOMEHT CMepTH Hacienoaaresns. FOpuaudecku 3HAYMMBIM OyJIeT UMEHHO
dakTrueckoe mpokuBanue. Ha 310 ykazan BepxoBubiii cyn PO B 0630pe 3a 2022 r.
[6].

HecMoTpst Ha BeIlIECKa3aHHOE, BCE €I1I€ OTPAHUYECHHBIA U Y3KHUW MEPEYEHb HE
MOXKET YIOBJETBOPUTh KAXKIYIO XKU3HEHHYIO CUTyauuio. B TakoM ciywyae miid
HACJIETHUKA BO3HUKAET CIIOKHOCTH HEMOCPEACTBEHHOTO ONPENEICHUS] IPUMEHUMBIX
K €ro Cliyyar JIEHCTBUM, IMOCPEACTBOM COBEPIIEHUS KOTOPBIX JIUIO MOAMNANAET IO
KaTeropuo (pakTUUYECKOro MPHUHATHS U MOJTYYUT CTATyC MOJHONPABHOTO BJa/eliblia
HACJIEICTBA.

Kak ykaspiBaeT A.B. AcTamkuHa U3-3a OTCYTCTBHSI YETKOTO, 3aKOHOJIATEIBLHO
3aKPEIUICHHOT0 TepeyHsl JEUCTBUM, CBHUJIETEIbCTBYIOUIMX O HAMEPEHUU MPHUHATH
HACJIEICTBO (PAKTUUECKUM CIOCOOOM, CYOBEKThl HE MOTYT BEpHO ONPEACIIUTh KaKue
WX JICUCTBUS CIIETyeT KBATU(DUIIMPOBATH B KAU€CTBE TAKOBBIX [7].

[Tpu »TOM riaBHOM 3amayeii BbIOOpa ACHCTBUMN JUIsl HACJIEIHUKA SIBISETCS TO,
YTO OHM JOJKHBI UMETh TMOJTBEPKIACHHE, YTOOBI B JaJIbHEWINIEM ObLIM MPUHSATHI B
KauyeCTBE JI0KA3aTeIbCTB. be3 NOKHOrO N0Ka3aTenbCTBA ICMCTBUM, HA TIPOTSHKECHUN
6 MecsI1IeB, YCTAHOBJICHHBIX 3aKOHOM, HACJIEAHUK HE CMOXKET HOTAPUAIbHO 3aBEPUTH
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CBOE TPaBO Ha HACJIEIyeMOE€ WMYIIECTBO WM JAHHOE JIEJ0 MOTpedyeT cyaeOHOro
pazouparenbcTBa [8].

Cnegyer OTMETUTBH, YTO HEKOTOpBIE CIIy4al MOTYT CTaThb OCHOBAaHUEM IS
yTpaThl BOOOIIE IMpaBa Ha HACIEJACTBO, B TOM YHUCJIE U (HAKTUYECKUM CIOCOOOM.
Hampumep, mnpu3HaHuss HacjleIHUKa HEJAOCTOMHBIM WM TpU3HaHUA Opaka
(UKTUBHBIM [9].

AHanu3 cyeOHOM MPaKTUKH MTOKa3all, 4To Jiea, cBsi3anHble ¢ . 2 cT. 1153 T'K
P® B GOMbIIMHCTBE CBOEM OJHOTHUIIHBI U MCKH B CHIIy CBOM OYEBUIHOCTH, MOYTH
BCETJa YAOBIETBOPSIOTCS cymoM. OMHAKO, €CIH ACHCTBUS HACICTHUKA HE SBISIOTCS
CTOJIb OYEBHUJIHBIMHU, HANpUMEp, HE CBSA3aHBI C BCEICHWEM, €CIIM HaCJIEeICTBOM
SIBJISICTCS] KBAPTUPA, TO UCK MOKET OBITh OTKJIOHEH.

Tak, pemenuem Y cThb-AOakaHCKOTO paiioHHOTO cyja 1o jgeny Ne 2-485/2020 ~
M-320/2020 [10] Ob10 oTKa3aHO B yaoBieTBopeHuu 3assieHus SA.H.B. k H.H.A,
H.}O.B. o mpu3Hanuu npaBa cOOCTBEHHOCTH Ha HEJBMKUMOE UMYIIIECTBO B MOPSIKE
HACJIeIOBaHUS TIOCJIE CMEPTH OTIIa UCTHIIBI, MOCKObKY, S.H.B. 3Hana o ero cmepru,
CJIeIOBAaTENbHO, 3HaNa U 00 OTKPBHITHM HacieacTBa. Ho ucrer He BOCHOIb30BalIach
dbopManbHBIM CHIOCOO MPUOETHYB K (DAKTUYECKOMY, YTO B TOCJIEICTBUU HE CMOT
nokaszatb. HacnmegHuk, mpuexaB K JKEHE CBOErOo OTIA, B3sUla BEIIU IOKOWHOTO.
[IpeameTsl MMeENW LEHHOCTh, W HUCTHUIA TOJIarajga, 4To TakKUM OO0pa3oM MOXKET
IIPETEHI0BAaTh HAa OCTaBIIYIOCS 4acTh. OHAKO CyJl OCTaBWIJI UCK 0€3 yJ0BJIETBOPEHUS
Y HACJIEICTBO MEPENUIO )KEHE MOKOMHOT0. ITO CBUAETENBCTBYET O TOM, YTO OOJIBILION
IJIacCT CBOEOOPA3HBIX IKU3HCHHBIX CHUTyallMd HE yperyJupoBaH 3aKOHOM, a
3aKOHOJIATEILHOE 3aKpEIJICHUE HWMEIOT JIMIIh IMOBEPXHOCTHBIC CIIy4aW, KOTOPBIC
OBLJIO ObI BO3MOKHO Pa3pelInTh, UCIIONb3YsI HHBIE HOPMBI.
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VJIK 343
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AHHOTauuMs: B cratbe pacCMOTPEHBl HEKOTOPbIE METOAbl HAYYHOI'O
WCCJICOBaHMUST TPOOJIEeM TPOTUBOACHCTBUS KOPPYNIUU B cdepe  BBICIIETO
00pa3oBaHus, BBIJICICHBI OCHOBOIIOJAraIOIIUEe METOIbI HccienoBanus. OcoOeHHas
BAXXHOCTh IIPUMEHEHHUS 3TUX METOJIOB HA IMPAKTUKE OTMEYAETCA B LIENSAX 3AlIUTHI
uHTEpecoB rpaxnaH Poccuiickon Oenepanuu, a MMEHHO B CBOCBPEMEHHOM
BBISIBIICHUU NIEPCTIIEKTUB PA3BUTHUS IPOTUBOACUCTBUSA KOPPYIILMH B BBICIIEN IIKOJIE.

31



KiawuyeBble cjoBa:  KOppymiusi, METOJ  CTAaTUCTHKH, CTPYKTYpPHO-
(GYyHKIIMOHANBHBIM ~ TOAXOJ, HCTOPUYECKHE METOAbI, METOA  OPUIUYECKOU
Tr€PMEHEBTUKU, METO/T SKCTICPUMEHTUPOBAHMS.

METHODOLOGICAL PREREQUISITES FOR THE STUDY OF ANTI-
CORRUPTION PROBLEMS IN THE FIELD OF HIGHER EDUCATION

Gubareva Veronika Kimovna
Siberian Federal University, Krasnoyarsk, Russia
email: nikuhal9@mail.ru

Scientific superviso r: Demin Alexander Vasilyevich
Doctor of Law, Professor
Siberian Federal University, Krasnoyarsk, Russia
email: demin2002@mail.ru

Abstract: The article discusses some scientific research methods into the
problems of combating corruption in higher education, highlights the fundamental
methods of research. The particular importance of applying these methods in practice
Is noted in order to protect the interests of the Russian Federation citizens, namely, in
the timely identification of prospects for the development of countering corruption in
higher education.

Keywords: corruption, statistical method, structural and functional approach,
historical methods, method of legal hermeneutics, method of experimentation.

AKTyaJIbHOCTh TE€MBI UCCIIEJIOBaHMs OOYCIIOBJI€HA T€M, YTO Ha CETOTHSIITHHIA
JICHb BOMPOC TMPOTUBOJCHCTBHUS KOPPYMIUU CTOMT 0co0o octpo. I[IpaBo Ha
oOpa3oBaHHe SIBISIETCA OAHUM M3 OCHOBHBIX W HEOTHEMJIEMBIX KOHCTUTYIIMOHHBIX
npaB rpaxnaH Poccuiickoit ®enepauuu. IlpuopureTtHOCTh OOpa3zoBanus B PO
oOBsCHsIETCS TeM, 4To 0e3 00pa3oBaHMs HET KYJIbTYphl, KaK HET U HE MOXXET OBITh
KyJIbTypbl 03 oOpa3oBanus. Koppymmus ke B CHCTEME BBICIIETO 00pa30BaHUS
IPEICTABISIET CEPbE3HYI0 YIpO3y HAlMOHAJIBHOM O€30MacHOCTH, BEPXOBEHCTBY
3aKOHa, JEMOKpaTMM W TpaBaM 4YEJIOBEKa, PpABEHCTBY M  COLMAJIBHOU
CIpPaBEIJIMBOCTH,  TOJHOLUEHHOMY  (DYHKIIMOHMPOBAHHIO  00pa30oBaTENIbHBIX
OpraHM3alliii Ha OCHOBE IPaBa U 3aKOHA, UX YKOHOMUYECKOMY Pa3BUTHIO.

[Tpu 3TOM Ba)XHO 3aMETHTbH, YTO HCIIOJIb30BAHUE COOTBETCTBYIOIINX METOJIOB
HAy4YHOTO TIOMCKa CIOCOOHO 00OraTUTh YacTyl0 TEOPHUIO0 MPOTUBOACHCTBUSA
KOppyNmIuu B cdepe BBICHIETO 00pa30BaHMS HOBBIMH TPABOBBIMHU DPETYISTOPAMHU
TaHHOW TPOPUIAKTHUECKON NeATeIbHOCTH. Tak, B KOMIUIEMEHTApPHBIX HAyYHBIX
UCCIICIOBAHUSIX AapPTYMEHTHPOBAHO YKa3bIBaeTCs, YTO B COBPEMEHHOM MHpE
HaOI0JaeTCsl aKTUBHBIM POCT «IIPABOBBIX PETYJSTOPOB MEPCOHAIBHBIX WHTEPECOB
JUYHOCTH, 4YTO, B CBOIO OuYepelb, OOYCIOBICHO BO3paCTaHHMEM B JKU3HU
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COBPEMEHHOTO YeJIOBEKA PA3TMUHBIX OMOIOTHIECKUX TOTPEOHOCTEH, OOIIECTBEHHBIX
YCTAHOBOK, JINYHOCTHBIX NpUTs3aHuii» [3, c. 102].

[IpumeHsis METOJl CTaTHCTHKH, a TaKXE METOJ MPOTHO3MPOBAHUS B paMKax
U3YYEHUS OTHOIICHUM aHTUKOPPYIIMOHHOW HAaINpaBICHHOCTH MOKHO BBIICIUTH
IIEHHBbIE CBEJIEHUA O TEHACHIMSAX pa3BuTHs. CTOUT OTMETUTh, uTO B Poccuiickoi
@denepaliiid B TOCIETHUE TOJbI HAOJIOMAETCS COKpAIllEHWE 4YHCia BBISBICHHBIX
KOPPYIIIMOHHBIX HapylieHuil. Tak, COrjlacCHO JIaHHBIM T€HEepaJIbHOU MPOKYpaTyphl B
2020 romy mois KOPPYNIIMOHHBIX MPECTYIUICHUH B chepe 00pa3oBaHUS COCTABHIIA
14.01%, uyto coctaBisier 3217 npecTyIyieHUN, TOT/a Kak MO JaHHBIM Ha KOHel[ 3
kBaptana 2022 roga mois npectymieHnid B cepe odpazoBanus — 12,5% ot obmiero
YUCJIa BBISIBIICHHBIX MTPABOHAPYIIICHUH.

[IpumenutenbHo K KpacHOSIpCKOMY Kpar MOKHO OTMETHUThH CJICAYIOIIYIO
TeHAeHuuw. Tak, 1o pesyiabratam 2022 roma COTVIACHO OTYETY O pe3yJbTarax
nporpaMMbl TPOTUBOACHCTBUS Koppynuuu Ha 2021-2024 rr. BCce HaMEUYEHHBIE
MEpOTIPUATUS peann3oBaHbl HA 96%. MuHucTepCTBO 00pa3oBaHus Kpasi mpoBeso 22
KOHTPOJIBHBIX MEPOMPUSATHS, B TOM YUCIIE BOCEMb BBIE3HBIX MEPOIPUATHI, U OOHY
BHEIUIAHOBYIO NPOBEpPKY. B pe3ynbprare mpoBepok B 18 yuUpeKIEHUSIX BBISBICHBI
HapyUICHUSI MCIOJIb30BaHUSI 0COOO0 IEHHOTO M MHOIO JBMXKMMOTO MMYIIECTBA Ha
cymmy 347,01 muH pyOned, BBIHECEHO TMSATh MPEANHCAaHUN 00 ycTpaHeHUU
HapyLICHUM.

JlocTaTOYHO MHOTO HAay4YHbIX pabOT W  HCCIEIOBAHUN  MPOBEICHO
OTEYECTBEHHBIMM CHEIUAIUCTaMH B BOIIPOCE MCCIIEAOBAaHUN KOppYyHIMU B cdepe
BeICIIETO OOpazoBanus, B yactHoctH O.A. JlorynoBa m E.I'. JloryHoBa B cBoeM
COLIMOJIOTUYECKOM  OINpPOCE TPHUILIM K CIEAYIOIIMM BbIBOAAM: a0OCOJIOTHOE
OONBIIMHCTBO CTYJAEHTOB (91%) oTpuuaroT (akT BRIMOraTeNbCTBA, YTO TOBOPHUT O
TOM, YTO HWHHIIMATUBA HUCXOJUT HE OT TMpenojaBaTeabckoro cocraBa. Camu
oOydJaroriecss OTMEYAIOT OCHOBHBIC MPUYUHBI KOPPYMIIMOHHOTO TIOBEJCHUSA, a
uMeHHO JieHb (40,74%), OTCyTCTBHE BO3MOXKHOCTH KA4eCTBEHHOW TMOJTOTOBKH K
arrectanuu (Mo cambiM pasHbiM TpuunHaMm) (37,04%) u HexenaHue u3y4yaTh
mucrutuinabl (18,52%)[1].XoTenoch Ob1 OTMETUTH TOT (PaKT, YTO CTYACHTHI CUUTAIOT,
a TMpernoJiaBaTeNid JIeJal0T BO3MOXKHBIM pEIICHUE «IIpo0JIieM» TaKuM CIocoOOM, 4TO
MOAPBIBAET JOBEPUE U MOPOKIAET PABHOAYIIHOE OTHOILICHHE IpaXkJaH K KauyeCTBY
oOpazoBanus B 1ieoM. A.B. CplueBa B CBOMX TpyJax OTMEYAET, YTO PABHOMYIIHOE
OTHOIIICHUE TPaXJaH K Kad4eCTBY TOJy4yaeMoro oOpa3oBaHUs BBICTYIMAET
CYIIIECTBEHHBIM (haKTOPOM PaCHpPOCTPAHECHUS] KOPPYMHIIMOHHOTO MOBEACHUS B cepe
BbICIIero oOpaszoBanus[2]. Bce 3To co3gaeT Tak Ha3bIBa€MbId 3aMKHYTBHIM KpYT,
KOT'/Ia OHO MOPOXKAAET IPYroe

Ecnu paccmarpuBaTh 00pa3oBaHME KaK COIMAIbHBIA WHCTUTYT, TO BEIYIIUE
CYIIHOCTHBIE CBOMCTBa MPOSIBIAIOTCS B TOM, YTO OHO SIBJISICTCSl JCHCTBEHHBIM, a
BO3MOYHO JIa)€ €IMHCTBEHHBIM CIIOCOOOM TMepeadyu OmNbITa, 3HAHWN U yMEHUH, a
TaKXKe TPAIUIUi U KyJIbTYphl TIOKOJICHHN. B cucteme oOpa3oBaHUS MPOSIBISIIOTCS
pa3IMYHbIE BapHAHThl YEJIOBEUECKUX OTHOILIEHWH OT HWHTEIUIEKTYaJbHOIO 10
MOPAJIbHO-3THYECKOTO, 3aKJIaBIBAIOTCS U TPOSBIISIIOTCS TBOPYECKUE CIOCOOHOCTH
BCEX WICHOB OOIIECTBAa. DTO TOMYEPKUBAIOT BAXKHOCTH OOpa30BaHUS B KU3HU
oO1uiecTna.
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[Ipu paccMOTpeHHH HMCTOPUYECKHMX METOJOB HAYYHOI'O HCCIEIOBaHUSA, TO
KOppyNuus B chepe BhICHIET0 00pa30BaHUs KaK COLUAIbHOE SIBJIEHUE UMEET JABHIOO
UCTOPUIO, KOTOPAsi HACUUTHIBAET HE OJJHO JIECATHIICTUE U JTaK€ HE OJHO CTOJIETHE U
HarjasiAHO JIEMOHCTPUPYET COLMAIBHYIO OOYCIIOBIEHHOCTh JAHHOTO (EHOMEHA.
HeBo3M0XHO BbIpa0OTaTh MEXaHU3Mbl IPOTHUBOJEHCTBUS KOPpyHIMM O€3 aHaln3a
HUCTOPUYECKOI0 MPOIECCa, B XO/I€ KOTOPOrO 3apOXKAAIUCh U TPaHC(HOPMHUPOBAINCH
KOPPYILIMOHHBIC ITPAKTUKH.

TeopeTnueckon OCHOBOM WCCIIEIOBAHMS ABJISIETCS CTPYKTYpHO-
(YHKIIMOHAJIBHOTO  TOAXOJ, MO3BOJIIOIIMKA  pPacCMOTPETh  KOPPYHIHUIO B
aKaJIEeMUYECKOM Cpe/le KaK CHCTEMHOE SIBJIEHWE, 00JaJarouiee MpOJOHTUPOBAHHBIM
neiictBueM. Takoi moaxo/ o0ecneurnBaeT 0ObEKTUBHBIN aHAIN3 (PYHKIIMOHUPOBAHUS
MEXaHM3MOB COILMATBHOTO KOHTPOJS KOPPYNIHU B cepe BBICHIETO 00pa30BaHMUA,
MIOCPEJICTBOM  BBISIBJICHUSI CBSI3W MEXJYy YPOBHEM KOPPYILUHUA M OCHOBHBIMH
AJIEMEHTaMU 3TOM YacTU ajJrOpUTMa YIPaBIEHUS, YTO CIOCOOCTBYET pa3paboOTKe
O00OCHOBaHHBIX PEKOMEHJAIUN 1O palUOHAIM3alMM U  COBEPILIEHCTBOBAHUIO
AHTUKOPPYILMOHHON JEATEIbHOCTH, BBIIBWKEHUIO padOYUX THUIIOTE3 C YUYETOM
BHOBb BBISIBJICHHBIX OOCTOSITENILCTB W JIATEHTHBIX (QyHKIUH. Takum oOpazom, Ha
OCHOBAaHMHM CHUCTEMHOIO0 MOAXOAa IMpodieMa MPOTUBOACUCTBUA  KOPPYILIUU
paccMaTpuBaeTcs B TECHOW B3aMMOCBSA3M OCHOBHBIX MEXaHU3MOB COLMAIBHOIO
KOHTPOJIL KOppYNUuu (HOPMaTUBHO-IIPABOBOE PETYJIMPOBAHUE, aIMUHUCTPATUBHBIN
KOHTPOJIb, He(hOpMaIbHBI KOHTPOJIb) U MO3BOJISIET ONPEAEIUTH:

— LEJIOCTHOCTh CUCTEMBI COLIMATILHOIO KOHTPOJISI KOPPYIIIUH;

— BIIMSHUE KaXJIOTO0 MEXaHW3Ma COLMAIBHOIO KOHTPOJIA HA YpPOBEHb
KOppyniuu B chepe BhICIIEr0 00pa3oBaHus;

- 3¢ (PEeKTUBHOCTH OOPATHON CBSI3UM BHYTPU KaXKJOTO MEXaHU3Ma U MEXKIY
HUMU.

Hcxonga u3 cuUTyaTMBHOrO mnoaxoAa 3(PQPEeKTUBHOCTh MEXaHW3MOB KOHTPOJIS
KOppYIUKU B cdepe BbICIIEro 00pa3oBaHUs ONpPEAENIeTcs] KOHKPETHON CUTyalueu,
KOTOpbIE€ BBI3BAHBI PA3JIMYHBIMU (PaKTOpaMH BHEIIHEH W BHYTPEHHEH Cpe.bl.
JlaHHBIM TOAXO0/A MO3BOJSET ONPENEIUTh BIUSHUE 3HAYUMBIX OOCTOSITENBCTB M TEX
caMbIX (PaKTOPOB, a TAKKE OBICTPOE pearupoBaHUe HA U3MEHEHHUE PE3yJIbTaTUBHOCTU
MEXaHU3MOB KOHTpOJIA Koppynuuu. PakTOpoB MHOro, HO B KayeCTBE NpHUMEpA
MOKHO MPHUBECTHU: TOBBIIIEHHE NPECTHXKHOCTH BBICIIET0 OOpa3oBaHMsl, CO3/aeT
CUTYaLMIO, TP KOTOPOM NOJyYEHHE IUILIOMA SIBJIIETCS IJIaBHOM LEJBIO, IPU 3TOM
JUIJIOM B JIaHHOM CJIy4ae He CBS3aH C KaUeCTBEHHBIMU 3HAHUSIMH, a OOJIbIIIE CBS3aH
CO CTYIAEHYECKMMH CTpPATErusiMH IyTEM KOPPYHNLUMOHHOIO IOBENECHHS MOJYyYUTh
KEJIAEMOE.

[Tpumensis npoueccyanbHbld MOAXO0 MO3BOJISIET J€iaTh OLEHKY AUHAMUKE U
PE3yNbTATUBHOCTH MO3TAMHOIO BO3ACHCTBUS KaXJAOr0 MEXaHHM3Ma KOHTPOJIA Ha
CHUKEHHUE YPOBHS KOPPYIIHUHU B c(pepe BhICIIEro 00pa3oBaHus.

B mpoimecce wuccienoBaHus ~ HEOOXOAMMO  HMCIOJB30BaTh  (HOPMaIbHO-
IOPUANYECKUN, CUCTEMHO-CTPYKTYPHBIA, TI€PMEHEBTUUYECKUNM, NPOrHOCTUYECKUN
METOJIbl M METO/]T SKCIIEPUMEHTHUPOBAHUSI.

Hcnonb3zoBanue  (QopMaibHO-IOPUIWYECKOTO METOJa HEoOXOAMMO ISt
ONpeJeeHUs] OCHOBHBIX MOHSATUN IOPUIMYECKUX KOHCTPYKIMH, MPABOBBIX OCHOB
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pelieHusT  IOpUJIMYECKUX  KOJUIM3MM  3aKOHOJATEIBHOTO  PEryJIHpOBaHUs
rocyJapCTBEHHO-BJIACTHBIX OTHOIICHHH B cdepe MPOTHBOAEUCTBUS KOPPYIIUU B
cdepe Boiciiero odpazoBanus. GopmMalbHO-IOPUIUYECKUNA METOJI BO BCEH MOJIHOTE
CPEACTB IPaMMATHYECKOI0, JIOTUYECKOT0, CUCTEMATHUYECKOIO M aKCHUOJIOTHYECKOTO
TOJIKOBAHHWI COJEpKaHUs NPABOBBIX HOPM MCIIOJIB30BAJICA BO BpEMs aHAIN3a
MEXaHU3Ma TMpeJoTBpalleHus KOHGIMKTa HMHTEpecOoB B  cdepe  BBICIIErO
o0pa3oBaHMUsl, COCTAaBOB MTPaBOHAPYIICHU, CBI3aHHBIX C KOPPYIIIHEH.

CHCTEeMHO-CTPYKTYpPHBIA ~ METOJ ~ aHajiu3a  I[O03BOJSET  paccMaTpUBATh
KOPPYMIHIO KaKk (PEeHOMEH, JUIsi KOTOPOTO XapaKTEPHBI OIMPe/IeTICHHbIE CBA3U MEXKITY
COCTAaBJISIFOIIMMH 3JIEMEHTAMH, C OJTHOW CTOPOHBI, & C IPYTOM — MEXIY KOPPYHIUen
U JPYTUMH COLMAIIbHBIMU SIBJICHUSMH M MPOLECCAMH, KOTOpbIe BIUSAIOT Ha Hee. C
MOMONIBI0 METOJa CHCTEMa MPEIOTBPAILCHUS W MPOTUBOJACUCTBUS KOPPYIILMHU B
cdepe BbIcIIErOo 00pa30BaHUs M3y4aeTcs B LEIOCTHOCTH, €AUHCTBE M B3aMMOCBSI3H
€ro OTJENbHBIX COCTABHBIX YaCTEH, ONpPECIICHUH OCOOEHHOCTEHN MPeI0TBPaIICHUS U
IPOTUBOACHCTBHS KOPPYNIMU. Takke MaHHBIM METOJ UCIOJIb30BAH JJIS BBISBICHUS
COOTHOIICHHS] CPEJCTB TNPENOTBPAIICHUS KOPPYMIIMK C OOIKUM MEXaHU3MOM
MPOTUBOAECHCTBUS KOPPYIILINH.

Meton OpUAMYECKOM TE€PMEHEBTUKHM HCIOJB3YeTCS JJisi OHUMAaHWI,
TOJIKOBAHHSI U MPUMEHEHUE CMBICIIA HOPMATHUBHO-IIPABOBOTO TEKCTA, a TAKXKE IS
ompeseieHUs] MPUEMOB €ro (OpMYJIMPOBKM M BOCHpUATHS. METOJ OCHOBaH Ha
HMHTEpIpETali U IOHUMAaHUU TEKCTa 3aKOHA, U TPAKTYETCS B IIUPOKOM CMBICIIE KaK
MOHMMaHUe 3HaKoB. MHTepnperamnuss ¥ MOHUMAaHUE B3aMMOCBSA3aHbI U HE MOTYT
paccMaTpuBaThesa Apyr 0e3 apyra. Meroa mpUMEHEH MPU OCYIIECTBIECHUU aHAIIA3a
OenepanbHoro 3akoHa Poccuiickont @epepauuu ot 25.12.2008 Ne273-03 «O
MIPOTUBOAEHUCTBUM Koppynuun», Ykasa [Ipesunenta PO ot 16.08.2021 Ne 478 «O
HannonansHoM mutane npotuBoaeicTsus koppynunu Ha 2021 - 2024 roae» u ap.

[IporHocTueckuit  METOJ  CIOCOOCTBYET  TPEABHIACHHUIO  BO3MOXKHBIX
BapUAHTOB TOBEJIEHUS CYOBEKTOB C(ephl BHICIIETO OOpa30oBaHUSI MPU CUTYAIHSX,
KOTOpbIE  MOTYT O0ycloBUTH Koppymniuioo. C  TOMOIIBI0  HUCIOIb30BAHUS
CTaTUCTHUYECKOTO aHAJIN3a U MOJEIHUPOBAHUS MPOTHOCTHYECKUUA METOJ MO3BOJIUII
BBISIBUTH (DAKTOPHI, CIIOCOOCTBYIOIIME KOPPYIIIMU B cdepe BBICHIEro 00pa30BaHMUS.
Meron BkItoUaeT B ceOsl aHAIM3 JAaHHBIX O KOPPYHIIMOHHBIX HMHIIMACHTAX (YHCIIO
WHIHJICHTOB, CpPEIHUI pa3Mep B3SITOK, MPUYUHBI Koppynuuu B BY3ax),
WHCTUTYLIMOHAJIBHBIX ~ XapaKTepUCTUKAX U BHEMIHUX (aKTopax, TaKUX Kak
NOJIMTUYECKUE M  DKOHOMHUYECKHE YCJIOBUS (CpelaHsst 3apa0oTHas  Iuiata
penoaaBaTeieu, npoOebl HOPMAaTHUBHO-TIPABOBOT'O peryJIupoBaHUs
NPOTUBOJEHCTBUS KOPPYMIMH), AJIsl pa3pabOTKU MOJeNel, KOTOPble MPOTHO3UPYIOT
YPOBHU KOPPYIIIIMH B BBICIIIEM 00pa30BaHUM MPU PA3TUYHBIX CIIEHAPHUSIX.

MeTton SKCHepUMEHTUPOBaHUS OOeceurnBaeT MOJyYeHUE JaHHBIX IO
mpoOJjieMe UCCIEeNOBaHUs, TO3BOJIACT BBIACHUTh MHEHHE COTPYAHHKOB ChEps
BBICIIIETO O0pa3oBaHWs OTHOCUTEIHHO TMPOOJIEM KOPPYIIIMA U  KOH(MIUKTA
MHTEPECOB. JIaHHBII METOJN TAaKKE MCIIOJB3YETCd MPU HUCCICIOBAHUM YCIOBUU
obecrieueHuns KaueCTBEHHOT0 MeXaHu3Ma 00phObl ¢ Koppynieid. OTHUM U3 TTIaBHBIX
MPEUMYIIECTB 3KCIEPUMEHTAIBHOTO METOJa SBISETCS TO, YTO OH IO3BOJISIET
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MPOBECTH TIIATENBbHYIO OLEHKY J(P(GEKTUBHOCTH PA3IUYHBIX MEPOIPHUITHIA,
HaIpaBJIECHHBIX HA CHUKEHHUE YPOBHS KOPPYIILIUU B BbICIIEM 00pa30BaHUM.

Bce BbllenepedncIeHHbIE METOJbl HCCIEJOBaHUA, IO HalIEMy MHEHMIO,
ABJIAIOTCSL.  OJHMMH M3 OCHOBOIIOJArarollMMU B paboTe HaJg H3yYCHUEM
CYLIECTBYIOILIETO IOJIOXKEHUS MPOTUBOAECUCTBUS KOPPYHLUH B cdepe BBICILIErO
oOpazoBanus. X mnpumMeHeHHMe HEOOXOOUMO [Jsi CBOEBPEMEHHOIO BBISBICHUS
NEPCIIEKTUB  Pa3BUTUS IPOTUBOACUCTBUIO KOPPYHIMH B cdepe  BBICIIErO
00pa3oBaHUs B LIEJIAX 3aIUTHI HHTEPECOB IpaxkaaH Poccuiickoit denepanuu.
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AHHoTanusi: B cTarbe paccMaTpuBarOTCS KPUMHHOJIOTHYECKHE OCOOEHHOCTH
JIMI, BOBJICKAIOUIMX HECOBEPIICHHOJIETHUX B O0OpPOT HAPKOTUYECKUX CPEICTB U
IICUXOTPOIHBIX BEIIECTB C IMOMOLIBIO MCHOJb30BaHUs cetn «MHTepHeT». Takxke
npearatorcs Hanbosee 3¢(eKTUBHbIE, HA HAIl B3I, NMPOPUIAKTUYECKUE MEPHI
JUISL TaHHOTO BHUJIA IIPECTYITHOCTH.
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Abstract: The article examines the criminological features of persons
involving minors in the trafficking of narcotic drugs and psychotropic substances
through the use of the Internet. We also propose the most effective, in our opinion,
preventive measures for this type of crime.
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Ycnex nesTeNnbHOCTH MO NPOQMIAKTUKU OTAEIBHOTO BUAA IPECTYIUICHUN
HaXOAUTCA B MPSAMOM 3aBUCHUMOCTH OT M3YYEHHs JIMYHOCTU MPECTYNHUKA, IOTOMY,
KaK TOJBbKO Takas MH(pOpMalus pacKpblBaeT ONPECIICHHbIE CBOWCTBA U KauecTBa
JMYHOCTH, COBEPILIMBIIEH IPOTUBONPABHOE JiessHuE. He SBIAIOTCS UCKIIOUEHUEM U3
ATOro IpaBUiia U NPECTYIUICHUS, CBA3aHHBIE C BOBJICYEHHEM HECOBEPIIEHHOJIETHHUX B
HE3aKOHHBIM 000pOT HAPKOTUYECKUX U TICUXOTPOITHBIX BEIIECTB.

HecMoTpst Ha TO, YTO HaMeTWIAaCh TEHJEHUHUS [0 CHWKEHUIO YPOBHS
MIPECTYITHOCTH,  CBSI3AHHOM  C  BOBJICYEHHWEM  HECOBEPIICHHOJETHETO B
aHTHOOIIECTBEHHbIE JCWCTBUSA, BOMPOCHI MPEAYNPEXKACHUS JaHHOTO BHIA
MPECTYMHOM AESITENbHOCTU MPOJOJIKAIOT ObITh AKTYaJIbHBIMU M B HACTOSILEE BpeMs
[1].

JUis  OCyLIeCTBIEHHS  YCHEIIHONM  NpOQUIAKTUYECKOM  AESITebHOCTU
IPaBONPUMEHUTEISIM HEOOXOAUMO BIIAJIETh CIECAYIOIUMHU JaHHBIMU:

—  XapaKTEpHCTHKA IPEAIoaaraéMon JUYHOCTH PECTYITHUKA,

— (bakTOpHI, CIOCOOCTBYIOIINE BO3SHUKHOBEHHIO PECTYITHOTO YMbICIA;

— B3aUMOCBS3b JAHHBIX (PAKTOPOB U MOBEACHUS JIMIIA.

[IpecTynHast AESITENBHOCTD, CBSI3aHHAsL C BOBJIEUEHUEM HECOBEPUICHHOJETHUX
B HApKOTOPIOBIIO, OOYCJIOBJIEHA HaJIM4YUEM psfa NPUYUH, HAIPUMEp, TAKUX Kak:
€IMHBII 00pa3 KHU3HEACITEIBHOCTHU C HECOBEPLICHHOJETHUMH (KM3HEHHbBIE
LICHHOCTH, IIOBEJICHUE); OpPUEHTHUPOBAHUE Ha 3aHATUE MO3ULUHU JHJepa B
MOJIOJIEKHOU Ccpesie; CaMOYTBEpPXKACHHE, 3a CUET IMOAYMHEHHUS cede MOJIPOCTKOB;
«3aBUCHMOCTB» OT COLHAJBHBIX CETEH. 3a4acTyrd HMMEHHO COBEpPLIEHHOJIETHUE
TuAepbl 00beTMHEHUN MOAPOCTKOB (POPMUPYIOT MOTHB Ha COBEPUIEHUE KAKOT0-1100
MIPOTUBOITPABHOTO JesiHUA [2; €. 65].

[IpecTynHOe MOBeAEHUE JUL, CKIOHSIOIIMX HECOBEPILICHHOJETHUX, BBI3BAHO
MpEeXe BCEro OCOOBIM MOTHBOM, HAIpPaBJICHHBIM Ha YKJIOHEHHE OT YIrOJOBHOM
OTBETCTBEHHOCTH (IIOTOMY KaK TMpEecTymHble JIedHHsl OyIyT COBEpIIATh
HECOBEPUICHHOJIETHHE JIMIA, KOTOpblE HE TOJUIEKAT OTBETCTBEHHOCTH 32
HapKONPECTYIJIEHUS1), T.K. HECOBEPIICHHOJETHUE HE SBIAIOTCA CYOBEKTaMH
IpecTyIieHu# B cepe He3aKOHHOTO 000pOoTa HAPKOTUKOB. BO MHOrOM MMEHHO 3TOT
(dakt oOycnaBiMBaeT MOTHB MPECTYIHBIX HaMEPEHHM JIMIl, BOBJIEKAIOIIUX
HECOBEPUICHHOJIETHUX B HE3aKOHHBIN 000pOT HapKOTHKOB. Ha Haml B3risij, MOXHO
BBIICJIUTH CIEAYIOIINAE IPYIIIbI IPECTYIHBIX MOTHUBOB [3]:

— KOPBICTHBIE (’KEJIAHUE U3BJICUYEHUS JIUYHOM BBITOJBI);

— CBSI3aHHBIE C JKEJaHMEM H30ekaThb OTBETCTBEHHOCTH 3a COJESIHHOE
(MUHUMAJIBHBIM BO3pAacT YroJIOBHOM OTBETCTBEHHOCTH coryacHo cT. 20 YK P®
cocTaBisieT 14 €T, COOTBETCTBEHHO €CIM Yy BOBJICKAIOIIETO JHIA IOJIY4YUTCA
MIEPEJIOKUTH BCIO OTBETCTBEHHOCTh HA JIMIIO, HE JOCTHUIIIEE BO3pPAcTa YrOJOBHOM
OTBETCTBEHHOCTH 10 KOHKPETHOMY MPECTYIJIEHUIO, TO OHO HE IMOHECET HHUKAKOW
OTBETCTBEHHOCTH, KaK U BOBJIEKAEMOE JIULIO);
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— HampaBJEHHbIE HA OPraHU3alWI0 HApPKOTOPIOBIM JJI1 YKJIOHEHHS OT
YrOJIOBHOW OTBETCTBEHHOCTH (HECOBEPILEHHOJIETHHE OOBIYHO BBICTYIMAIOT B POJIH
«3aKJIQTYMKOBY», BBIMOJHSIS YyKa3aHWE IO Pa3HOCY WM OCTAaBJICHUIO 3alpelieHHBIX
BEIIECTB U B CHUJIy CBOETO BO3pAcTa HE MOAJIEKAT YTOJIOBHON OTBETCTBEHHOCTH).

OcHOBHBIMH  (haKTOpamMH, KOTOpPbIE HAXOASATCS B TECHOM CBS3U C
(dopMupOBaHHEM NPECTYMHOTO YMBICIA HA BOBJICYCHHE HECOBEPIICHHOJETHHX B
HE3aKOHHBI ~ 00OpOT  HAPKOTHKOB €  HCIOJB30BAaHHEM  HMH()OPMAIIMOHHO-
TEJEKOMMYHUKALIMOHHBIX CETEW, BBICTYMAIOT Clleytouiue npoueccol [4; c. 210].

— 3HAYUTENIbHBI TEXHUYECKUA MPOPBIB B KOMITBIOTEPHBIX TEXHOJOTHSX, YTO
o0OecreuynBaeT BO3MOKHOCTh MOMEHTAJIBHOIO OOMEHa JaHHBIMU M TOTAJIbHOTO
KOHTPOJISI 3a TMOBEICHUEM JIMYHOCTH, TEM CaMbIM CO3/laBasi BO3MO>XHOCTb
MaHUITYJIMPOBAHUS CO3HAHUEM JTMYHOCTH;

— BBICOKAsl MOIYJISIPHOCTh COLIMAJIBHBIX CETEW U Pa3IUYHBIX MECCEHIKEPOB;

— BO3MOXXHOCTb IOJIYYEHHE HE3aKOHHOT'O JOCTYIA K MEPCOHAIBHBIM JIaHHBIM,
XPaHSIIAMCS B aKKayHTaX COTOBBIX CETEH.

B nHacTosiee BpeMs Jinll, BOBJIEKAIOUIMX HECOBEPUIEHHOJIETHUX B HE3aKOHHBIM
000pOT HAPKOTHUYECKUX CPEACTB MOKHO PA3AEIUTD 10 CIECTYIOUUM IpyIam:

— JIdLa, NOTPeOJIAIoNMe HApKOTUYECKUE CpeacTBa (MOTMBOM HUX JIEWCTBUMN
ABJIIETCS YIOBJIETBOPEHUSI IMUYHBIX TOTPEOHOCTEHN B yOTPEOJIEHUN HAPKOTHKOB);

— JMIA, PaHee COBEPIUABIIME IPECTYIUICHUs, CBS3aHHBIE C HE3aKOHHBIM
000pOTOM HAPKOTUYECKHX CPEJCTB M IMCHUXOTPONHBIX BEUIECTB (MOTHBOM JAHHOU
IPpyNIbl  JIML  SIBJISIETCA KEJNaHWE TMOJNYYUTh JCHEKHOE BO3HArpaXkJeHHe 3a
BBITIOJTHEHUE OIPEICICHHBIX ICUCTBUN);

— JMua, SBJISOIIMEcS JUAEpaMHu TPYHN MOJIPOCTKOB, Ybsl BOJISI BO MHOTOM
HamnpaBsieT JCSATENIbHOCTh OCTaJbHBIX YYAaCTHUKOB (MOTHUB JAaHHOM TIpyMIbl
HaIpaBJI€H Ha OPraHU3ALMIO JEATEIBbHOCTH JIMI, HE MOJJIEKAIUX YrOJIOBHOU
OTBETCTBEHHOCTH, B Cpepe HAPKOIIPECTYIUICHUN );

— JIMLA, 3aHUMAIOIIUECs U3TOTOBJIIEHUEM U COBITOM HAPKOTHUECKUX BEILECTB
(IesTeNbHOCTh NaHHOM TIPYMIbl JIML OOYCJIOBJIE€HA MOTHBOM IOJYYEHHS JUYHOU
BBITOJIbI 3@ IOCTABKY HAPKOTHUKOB).

Takxe HE0OXOAMMO OTMETUTh TOT (PakT, 4TO OOJbLIAS YacTh MPECTYIHON
NESATEIbHOCTH  OCYILECTBIIAECTCS MOCPEACTBOM  MCHOJB30BAHMS  COBPEMEHHBIX
BO3MOXHOCTEH HMH(OPMAIIMOHHO-TEIIEKOMMYHUKAIMOHHBIX TEXHOJIOTHI, YTO B
HEPBYIO OYEpeb BBI3BAHO LIMPOKUM paACHpPOCTpAHEHHEM IUPPOBBIX YCTPONCTB
coTtoBor cBsi3u. ImeHHO yepe3 cerb «MHTEpHET» M NPOUCXOAUT OCHOBHOM MacCHUB
BOBJICUCHHUS] HECOBEPIICHHOJETHUX, TaK KaK MHOTHE HECOBEPIIEHHOJIETHHE
MIPOBOJIAT OOJIBIITYIO YaCTh CBOCH JKU3HH B BUPTYaJILHOM MPOCTPAHCTBE [5; ¢. 286].

B cBs3u ¢ pacmpocTpaHEHHEM TaKoro crocoda HEoOXOAMMO MPUMEHSTh
creluaibHble TPOPUIAKTHUECKHE MEPBI, B KAUeCTBE KOTOPBIX, 110 HAIllEeMy MHEHHIO,
MOTYT, B YaCTHOCTH, BbICTYIIATh:

— MPOBEJEHUE JMYHBIX U OOMMX MpodUIaKTHUeCKuX Oecell, HaIpaBICHHBIX
Ha (OPMHUPOBAHNE HETAaTUBHOTO OTHOUIEHUS! K HAPKOTUKAM;

— MPUOOILIEHUE MOJIOACKU K AKTUBHBIM 3aHSTUSIM Ha CIHOPTHUBHBIX U HHBIX
KYJbTYPHBIX ILIOIIAIKAX;
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— OpraHM3aIus KOHTPOJIS 3a MI0/TI03PUTETHLHOM AKTUBHOCTHIO
HECOBEPIICHHOJIETHUX B HH(POPMAIIMOHHO-TEJICKOMMYHHUKAIIMOHHBIX CETSX.

[IpuBeneHHbIE HAMU HEKOTOpbIE BHIBI NPOPUIAKTHYSCKHX MEpP MOTYT
CIIOCOOCTBOBAaTh YMEHBIIICHHIO BpPEMEHH, KOTOpPOE TOJIPOCTKH TIPOBOMAAT B
COLIMANIBHBIX CETAX W JPYrHMX caiTax, YTO CYIIECTBEHHO CHHM3HUT IIaHCHI
MIPECTYITHUKOB Ha BOBJICUCHUS JTAHHON KaTErOpUH HACEICHUS B HAPKOTOPTOBIIIO.

[IpoBeneHHBI aHANA3 TO3BOJSET BBISBUTH OOIIHE KPUMHUHOJIOTHYCCKUE
OCOOEHHOCTH Ppa3JIMYHBIX TPYII JIHI], BOBJICKAIONIUX HECOBEPIICHHOJICTHUX B
HE3aKOHHBIM 00OpPOT HAPKOTHUKOB, OMPEIEIUTh OCHOBHBIE MOTHUBBI TaKOTO
MOBEJICHUS, a TAaK)KE€ OCHOBHBIE (PAaKTOPHI, CITOCOOCTBYIOMNE (hOPMHUPOBAHUIO TAKOTO
MoTuBa. llomydeHHBIE MaHHBIE WMEIOT OOJIBIIOE 3HAYCHHE ISl MPOPUIAKTUKH
JAHHOTO BHJa MPECTYMHOCTH, TMOTOMY KaK IIO3BOJISIIOT OMPEICIUTh HauOosee
s pexTuBHBIE TPODUTAKTUUESCKIE MEPHI.
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Abstract: Throughout the history of Russia, the rulers of the country have paid
special attention to taxes, since this is the main source of replenishment of the state
budget, which is unlikely to run out. Such large finances attract criminals, including
from among ordinary citizens (for example, an ordinary citizen does not pay taxes
accrued to him). This article discusses the prevention of tax offenses (constitutional-
legal, administrative and criminological aspects).
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[IpaBoHapylieHMEM  CYMTAeTCsl  MPOTUBONPABHOE  COIMAJIHHO-OMACHOE
JeiicTBUE MHIMBHUIA, 32 KOTOPOE IMPEeryCMOTpeHa IOPUINYEcKass OTBETCTBEHHOCTD.
COOTBETCTBEHHO HAJIOTOBOE MPaBOHAPYILIEHUE MPECTABISAET COOOH HEMPaBOMEPHOE
MOBE/ICHUE JIUI], KOTOPhIE€ UMEIOT OTHOIICHUE K Hajoram (TJIaTeNbIIUKU, areHThl U
Tak jgaiee). /laHHOE OBEEHNE MOKET OCYILIECTBIIATHCS HEYMBILIUIEHHO WUJIH 3apaHee
IpPOAYMaHO, TaKXe BO3MOXHO Oe€3leliCTBUE MO OIpeNelIeHHBIM HaJOTOBBIM
BOIIPOCaM, YTO B PAJIE CIy4aeB CUUTACTCS HAJOTOBBIM IPAaBOHAPYIICHUEM. 3a TaKOe
JesTHUE TPEAYCMaTPUBAETCS OTBETCTBEHHOCTH (YrOJIOBHAS, aIMUHUCTPATUBHAS U TaK
nanee). MimeroTcst 00beKT, CyObEKT MPOTUBOMPABHBIX JIEHCTBUN M, COOTBETCTBEHHO,
oObeKkTHBHass W cyObekTHBHas crtopoHsl [l, c. 293]. PaccmarpuBaemoe
OpaBOHAPYIICHUE SIBISETCS BHUJIAOM (PUHAHCOBOTO. Y HHUX OJUHAKOBBIM OOBEKT

NPECTYIUICHUSI — B3KOHOMHUYECKHEe oTHomeHus [2, c. 41]. B 106 crarbe
OTEYECTBEHHOr0 HajnoroBoro Koaekca COAEPKUTCS ONPENEIICHHUE HaJOTrOBOIrO
IPaBOHAPYIICHUS] — 3TO BHHOBHO COBEPIICHHOE MPOTHUBOMNPABHOE (B HApYIICHUE

3aKOHOJATENbCTBA O HaJorax W cOopax) JesHue (AeiicTBue winm Oe3neiCTBUE)
HAJIOTOTUIATEIIBIINKA, TJIATENbIIUKA CTPAXOBBIX B3HOCOB, HAJIOTOBOT'O areHTa U MHBIX
JIWII, 32 KOTOPOE HACTOSAIKUM KOJIEKCOM yCTaHOBJIEHA OTBETCTBEHHOCTH [3].

CornacHo cratuctuke, B 2022 roay yumep0 OT SKOHOMUYECKUX MPECTYIUICHUM
coctaBus 700 mupn pyO., uto Ha 8,6% Menbiie, ueMm B 2021 roay (766 mapn pyo.). B
2020 rogy 3TOT moKazaresb OblI ele 0oJiee HU3KUM - 466,5 mupa py6. Beero B 2022
roay 3apeructpupoBainu 1,82 miH npectyrmieHnid — Ha 1,6% MeHblle, yeM rojaom
panee. [4].

B craTucTuKy 3KOHOMHYECKUX MPECTYIUIEHUA BXOAMUT yIIEpO OT HAJIOTOBBIX
npaBoHapyiieHuii. CyMMa yCTaHOBJIEHHOTO yIiiepOa Mo HaJIOTOBBIM MPECTYIICHUSIM
B 2022 rony coctaBmia 81,6 mupy pyoseid. [Ipu aTom urypantsl nem o HaJIOTOBBIX
npecTtymieHusx Bozmectiin 50,2 mupa pynei u3 atoi cymmel. B 2021 rony mannoe
COOTHOIIICHHE BBITJISAACNIO Kak 44,4 miupa pyO. BO3MENIeHHBIX K 72,3 mupa. pyo.
BbIsiBIEHHBIM. OO0 »3ddextuBHOCTH paboTel opraHoB MBJ[ 1o obecneuenuto
BO3MElIeHUs  yuiepoa, MPUYNHEHHOTO HAJIOTOBBIMHU MPECTYIICHUSMH,
CBUJIETEIBCTBYET yICIbHBIN Bec Bo3MemiaemMoro ymepoa: B 2019 roxy - 45%, B 2020
rony - 52%, B 2021 rony - 61%, B 2022 rogy - 62%. Bcero B 2022 rony ObuI1O
BO30YKJIeHO OoJjiee 2 ThIC. YrOJOBHBIX J€J1 O HAJOrOBBIX MPECTYIUICHUSX, B CYIbI
HanpasieHo 1 090 yronoBubix aen [5].

[Ipu 3TOM, B JEHCTBUTENHLHOCTH YIIEPO OT HAJIOTOBBIX MPABOHAPYIICHHI
ropaszio 0oJblIe, TaK KaK B OpraHbl CIEACTBUS JJIsl YTOJIOBHOTO MpeciHeOBaHUS OT
HaJIOTOBUKOB TMOCTYIAET JIMIIb YacTh PE3YJbTATOB IMPOBEPOK COOTBETCTBYIOLIUX
YCTaHOBJICHHBIM KpUTEpusiM cT. ¢T. 198, 199, 199.1 YKPO.

B Poccun 3a 2022 rop, mo pesyiabratam 7,7 MIIH. KamMepaJbHBIX (B T.4.
pe3ynbTaTuBHBIX — 361 ThIC.) W 2,2 THIC. BBIE3AHBIX (B T.4. pe3yJbTaTUBHBIX — 2,1
ThIC.) HAJOTOBBIX MPOBEPOK JOMOJHUTEILHO HAYMCICHO IJIaTeXeW (HaJIOTH, MEHH,
mrpads) - 218,4 mupa. pyo. [6].

B 2021 romy naHHble TOKa3aTenu OBLIM 3HAYUTENHHO BBIIIE, TaK YHCIIO
KaMepaJbHBIX MPOBEPOK COCTABWIO 58,8 MIH. (B T.Y. pe3ylbTaTUBHBIX — 2,9 MIIH.),
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BbIC3HBIX 7,8 ThIC. (B T.4. pe3ynpTaTUBHBIX — 7,4 Tbic). OOmmsa cymma
JOTIOJIHUTEJIbHBIX HauuciaeHut 467,3 mipa. pyo. [7].

EAHOBpEMEHHO CO CHIKEHHEM pe3yJbTaTOB KOHTPOJIBHOW paboThl Kak B
KOJIMYECTBEHHOM BBIPAKEHUHU TaK U B KaU€CTBEHHOM, JOXObl, aAMUHUCTPUPYEMBIC
HAJOTOBBIMHM OpPraHaMH (HAJIOTOBBIE MOCTYIUUICHUSI B KOHCOJUANPOBAHHBIN OIOHKET)
B 2022 roxy, B cpaBHeHuu ¢ 2021 Bo3pocau Ha 21,5% (c 27 TpiH. py0. A0 32,8 TpiH.
py0.) [8, 9].

[IpuBeneHHass JUHAMUKA OCHOBHBIX IIOKa3aTeleil CBUIETENBbCTBYET 00
3¢ (HEeKTUBHOCTH HAJIOTOBOTO KOHTPOJIE B CTpaHe, (OPMUPOBAHMU HAJOTOBOU
MIPaBOCO3HATENBHOCTH, a TaKkxke 3()pPEeKTUBHOM MPoUIAKTUKE TPABOHAPYIICHHIA.

[Ipodunaktuka mnpaBoHapylmIeHWH B OOIIEM BHUAEC NPEACTABISIET COOOMU
CIENyIOIIME MEPBL: COOp [aHHBIX O COBEPLIEHHBIX NPECTYIUICHUSAX, OLEHKA
OCYIIECTBIICHHBIX OMACHBIX JeSHUM (MPUUMHBI, CTETEHb TSHKECTH M Ipouee),
COCTaBJICHUE MPEANOIOKEHUN O BO3MOXKHBIX IPABOHApYUIEHUSX B OynaymieM (Mx
KOJIMYECTBE, MPHUUYMHAX, TSHKECTH), (POpMHpOBaHME HAa OCHOBAaHMM BCErO ATOTO
CUCTEMBbl MPOTUBOJACHCTBUS M MPO(UIAKTUKU ACSHUM, IponaraHjaa MpUeMIIEMOro
paBOBOTO TOBeleHUs. Pa3pabaThIBalOT JaHHbIE MEphl OpraHbl BJIAcTH. 3aTeM
JaHHbIE TIOJIOXKEHUSI CTPYKTYpPUPYIOT B COOTBETCTBYIOLIME TOCYAAPCTBEHHBIE
OporpaMMbl, B KOTOPBIX COJAEPKATCA pPA3IMYHbIE AaCHEKThl MNPOPUIAKTHK
MpaBOHAPYIICHNUH, B TOM YHCIIe M B HajloroBoi cdepe [10, c. 67-71].

K mpaBoBbIM HHCTpyMEHTaM NPOQUIAKTUKYA HAJIOTOBBIX MPaBOHAPYIICHUN
CIelyeT OTHECTH: COBEpPILIECHCTBOBAHME 3aKOHOJATENbCTBA B JaHHOW cdepe,
orpaHu4eHre o00poTa HATMYHBIX CPEACTB C MEPEBOJOM TPAH3AKLMMA B 3JEKTPOHHBIN
BU/JI, pa3BUTHE OyXTaJTEpCKOro y4yeTa, KOHTPOJb 3a MPUOBLUIBIO U TpaTaMU T'paxKaaH,
3allliTa pPbIHKA OT HEKAYEeCTBEHHOW MPOAYKIMU U Tak jaanee. Bce ato mocturaercs
IOPUIMYECKUM IIyTEM, Yepe3 MPUHATHE COOTBETCTBYIOLIMX NMPaBOBBIX akToB [10, c.
135]. OqHako HE CTOMT YBJIEKATHCS ITUM M YCIOKHATHh M 0€3 TOro HEMPOCTyIo chepy
Haoroo0oxeHus. Takke BO3MOKHO OOBSCHEHHE B JIOCTYITHOW (popMe rpaskaHam
Toro (axkrta, 4YTO 3a MNPOTUBOIpPABHOE JesiHUE B cdepe HaJoroB T'PO3UT
OTBETCTBEHHOCTbh. J[aHHOE MOXXHO OCYILECTBUTH C MOMOIIbIO pEKJIaMbl, HAIPUMED,
KOTOpas Oy/IeT MOHSTHA BCEM.

Urto xe Kacaercs aJAMUHUCTPATHBHBIX Mep MNPOPUIAKTUKH HAJIOTOBBIX
IOPECTYIUIEHUH, TO TYT MOKHO YBEJIMYHUTh CAHKIUHU U MTpadbl 32 MPOTUBOIPABHOE
nessuue. Ecnum MHOMBHI BTOPOM pa3 HapylIWI NpeANnucaHus B JAaHHOW cdepe, To
Ha3HAYUTh €My CYIIECTBEHHYIO CaHKIHUIO. Bo3moxHO u©  oOpaTHoe —
OPEeNIOCTaBIEHUE JIbIOT M CKUJIOK JOOPOCOBECTHBIM  HAJOTOIUIATENbLIUKAM.
HanoroBas mnpoBepka Takke SBISETCA MNPEKPACHBIM CPEICTBOM MNPO(UIAKTUKY.
Mmuorue opraHuzaiuu, O00sSCh BH3HTAa COTPYIHHKOB HAJOTOBOW HMHCIICKIIHH,
3a071arOBPEMEHHO TPUBOJAT BCIO HAJIOTOBYIO JOKYMEHTAlMI0O B MOPSAOK. ITO
KacaeTcsl HE TOJIbKO BBIC3THBIX MPOBEPOK, HO U MPOBEPOK HAJIOTOBBIX JICKJIAPALIUA.

Uro ke KacaeTcss KpUMHHOJIOTHUYECKHX acleKTOB MPO(HUIAKTUKH HAJIOTOBBIX
MpaBoOHApYyIIeHUH, TO TyT OyaeT 3¢h(EKTUBHO OCBEmaTh B CPEACTBAX MAaCCOBOM
uH(pOpMallK peajbHbIE YrOJOBHBIE Jiela B JaHHOM cdepe. AKIEHT HEOOXOIUMO
JienaTh Ha MPUYMHE BO3OYXIACHUS Jiefla U CyJeOHOM MPUTOBOpPE. ITO MOTYT OBITH
7ieJia O COKPBITHM KOMIIAHMEW YacTH WJIM BCEW MPUOBUIM OT HAJIOTOBBIX OPraHoB, O
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HaJOroOBOM 3aJ0JDKEHHOCTH TpaXJaHWHA M TakK Jajee. YBUIEB B pEaJbHOCTH
MOCJIEJICTBUS NIPAaBOHAPYIICHUI B HAJIOroBoM cdepe, J0au cepbe3Hee OTHOCUTCS K
HAJIOTOBOMY BOIIPOCY. TakXe€ MOKHO IMOBENATh COLUUYMY O TOM, YTO HAJIOTOBBIE
NPECTYIUJICHUSI MOTYT MOBJIEYb 32 COOOI U MHBIE OMACHBIE JIEIHUSI, TOCKOJIbKY B ATOU
CUTYaIIMH YeJIOBEK YyBCTBYET 0€3HAKA3aHHOCTh U JyMAeT, YTO TAKOE BO3ZMOXHO MPH
TOOBIX MaXWHALMAX U MPOTHUBOIPABHBIX JEUCTBUAX. TaKKe 0 HACEJICHUS CIIETyeT
JIOHeCTH, uTo B Poccuu cymiecTByeT crnenraibHble Opraibl 1o 00phOe ¢ HAJIOTOBBIMU
MpecTyIUIeHUsAMU, Takue Kak @DenepanbHas ciyx0a 1O SKOHOMHYECKHM H
HAJIOTOBBIM IMPECTYIUICHUSIM, | JTaBHOE YIIpaBJIeHHE SKOHOMHYECKON 0€30MacHOCTH U
MIPOTUBOJCHUCTBHS KOPPYNIMHU U TaK fanee. To ecTh y COTPYAHUKOB 3TUX BEAOMCTB
IIPENOCTATOYHO BPEMEHHU HA NTOMCK HAPYLIUTEIEN HAJIOTOBOTO 3aKOHOIATEIbCTBA.

['1aBHOE TOHECTH BCE MEPEUYMCICHHOE U PEAIM30BAHHOE 10 IPOCTOTO HApOa,
TOJIBKO B 3TOM Cily4yae NpouIaKkTUKa IPUBEAET K MOJOKUTEIbHOMY pe3yiibrary. To
€CThb HE0OX0AUMO paboTaTh Ha OOUIETOCYAapCTBEHHOM ypoBHE. [IpuueM caenate 310
HY’KHO B JOCTYIIHOM Il HaceJleHWUs BHJAE, 0€3 HayuyHbIX CJIOB M CIIOKHBIX
NpeaJioKeHU, B Jierko u mpoctodt (opme. Hampumep, ouenbp naBuo mno TB
[IOKAa3bIBAJIM PEKJIAMy C JIO3YHI'OM: «3aIlJJaTH HAJOTU M CIU CIIOKOWHO» — KpaTKo,
HE3aMBICJIOBAaTO M MOHATHO. Takxke HeoOX0AMMO B OOIIECTBE IMpPOIAraHIupoBaTh
OCHOBHBIE TOJIOKEHUSI 3aKOHOB B HAJIOrOBOH c(epe, MOCKOIbKY MHOTHE TIpaXkIaHe
UX HE 3HAIOT U COBEPIIAIOT OMIMOKH.

Takum oOpa3zom, IpodHIAKTHKA HAJOTOBBIX MPABOHAPYILIEHUH HEOOXOAMMa,
IIOCKOJIbKY MHOTHE TpaXJaHe B IIOBCEIHEBHOM CYye€T€ HE M3y4alOT HAJIOrOBOE
3aKOHOAATENBCTBO. /(151 rocynapcTBa 3TOT BONPOC OYEHD BAXKEH, OCKOJIBKY HMEHHO
HaJIOTM COCTAaBIIAIOT OCHOBHYIO 4HacTh OrojpkeTa crpanbl. [Ipoduiiaktuky ciemnyer
MPOBOJIUTh PA3JIMYHBIMU MEpaMHu: TMPABOBbIMU MepaMH (pa3BUTHE HAJIOTOBOIO
3aKOHOJIaTEIbCTBA, JOHECEHHE €ro OCHOB JO TIpaXJIaH B JOCTYNHOU (opme),
aIMUHUCTPATUBHBIMA  (Y)KECTOUEHHE CaHKIuK u  mTpadoB, NPOBEPKH) U
KPUMHUHOJIOTHYECKMMH (OCBEIIEHHE B IIpecce CyneOHbIX pa3OuparenbCTB IO
HAJIOTOBBIM  BOIIPOCaM, CYIIECTBOBAaHHWE OTJEJIBbHBIX OpPraHoB 1o Ooprde ¢
HAJIOTOBBIMH MPECTYTUICHUSIMHU ).
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M3BeCTHO, YTO KPUMHUHAJIMCTUKA BO3HHMKJIA W pPa3BUBAJaCh KAaK HayKa B
cTpaHax 3amajga. TeM He MeHee, KTO M KaK MOCIYXWJI Pa3BUTHUIO OTEUECTBEHHOMU
KPUMHUHATUCTUKU?

CraHOBJIEHHME COBETCKOM KPUMHWHAIMCTUKH XapaKTEPU3YETCs] HAKOILUICHHUEM
SMIIMPUYECKOTO Marepuaia, Ha 0aze KoToporo ¢akTHUYEeCKH CO3/1aBajiach
OTEUECTBCHHAs] KpUMHUHAIMCTHYeCKas Hayka. OcoOyl0 poiab B  pa3BUTUU
OTEUECTBCHHOW KPUMHUHAIUCTUKM KaK HAyKd M YYEOHOW JUCIUIUIMHBI ChIrpall
BBIJIAIOIINNCS yUEHBIM-KpUMUHaIUCT MiBan Hukomnaesuu SIkumMos.

Bxnan HMBana HwukosaeBu4a B CTaHOBIEHHE M Pa3BUTHE OTEUYECTBEHHOM
KPUMHUHAJIUCTUKU TEPEOUEHUTh HEBO3MOXHO [1]. Hayuneit myte M. H. SxumoBa
OTMEYEH CO3[JaHHEM psifa KANUTAIbHBIX TPYAOB IO KpUMHHAIMCTHKE [2]. B 20-e
roJibl MPOIUIOrO CTOJIETUS OH OMYOJHMKOBAN Pl *KypHAJIbHbIX crareidl. (OCHOBHaA
00JIaCTh €ro Hay4HbIX HHTEPECOB — TaKTHMKa M OpraHU3alMs pacciel0BaHUs
npecTtymieHuid. B 3To ke necstuiietve ObUIM HANKCaHbl €r0 OCHOBHBIE TPYAbBI:
«IIpakTueckoe PYKOBOJACTBO K paccieoBaHUIO TpecTymieHui» (1924r.),
«Kpumunanuctuka. PyKoBOACTBO MO yrojJoBHOM TexHUWKEe M TakTuke» (1925r.),
«MckycctBo  mompoca»  (1928r.), «KpumuHanucTuka. YTOJOBHAas TaKTHUKa»
(1929r.). B 1947 3ammuTun auccepTanuio HAa COMCKAHUE YYEHOW CTENEHU IJOKTOpa
IOpUIMuecKuXx Hayk no teme «CrneactBeHHbld ocmoTp». Emé B 1925 1. UBan
HuxonaeBuu mpemioxkuil AEIUTh KPUMHHAIUCTUKY HAa TEXHHKY, TaKTHKy U
metonuky. Haunbonbmee Buumanne WM. H. SkumoBa ynensan "yromnoBHOi TakTuke',
KOTOPYIO OH OIpeNessul KaKk CHCTEMY LelecooOpa3HbIX CIOCOOOB Mpecie10BaHuUs
MPECTYIHUKA JJI €r0 3a/iepXaHusi 1 00€3BpEKUBAHUS.

C TOYKM 3peHHs COBPEMEHHOTO YEJIOBEKA MOKHO MPUITH K BHIBOAY O TOM, YTO
tpyael M. H. flkumMoBa mNOCIYXWIM TOJYKOM K JaJbHEUIIEMY pPa3BUTUIO
TEOPETUYECKUX MOJIOKEHUN KPUMUHATUCTUYECKON HAYKH.

Crnenyer Takke OTMETHTb, YTO BOIPOC MPENOJaBaHUs KPUMUHAIUCTHUKU KaK
HUKOI/Ia aKTyaJeH: Mepexo/i Ha HOBYIO CHCTEMY BBICIIEr0 O0Opa3oBaHUSl B CBS3M C
npucoenuHenreM Poccun k bononckoit cucteme B 2003 1., a TakKe BBIXOJ U3 3TOMU
cuctemsl B 2022r.

B cents6pe 1950 r. UBan HukonaeBuy ocHoBan kadeapy KpUMUHATMCTAKY Ha
opuaudeckom  (akynerere  MI'Y. B apxuBe kadeapbl KpUMHHAIACTUKH
COXpaHWJIACh CTEHOTpaMMa MPOYUTAHHOTO UM IMOJHOTO Kypca JEKIUH To
KpuMHHAIUCTUKE. [lepBas 0COOCHHOCTH JIEKIIMOHHOTO KypCca KPUMUHAIHCTHKUA —
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€ro IMpakTUYecKas HampaBJIEHHOCTb. BTopas 0COOEHHOCTh — HCKIIOYUTENbHAS
JNOCTYITHOCTh M3JI0KEHUSI CaMOro CIIOXKHOIO0 MaTrepuayia. ITO MPOCIEKHUBACTCS OT
IIEPBOM 10 TOCJIEAHEN JEKUUU. B TEKCTe JIEKIMI HET CIIOKHBIX ONPEICIICHUN M
KOHCTPYKIIMH, X A3BIK NMPOCT U ToHsATeH. M3BecTHO, uro MBan HukomnaeBuu ObL1
npeKpacHbM OpaTtopoM. B cBoeil paboTre OH CTpPOro cienoBal OYEHb BAKHOMY
npaBuity: «Henb3st rOBOpUTH, KakK MUILIEIIb, U HEJIb3S MUCATh, KAK TOBOPULIBY.

HecoMHEHHO, HYXHO Yy4YMTHIBaTb OCOOEHHOCTH TOW IIEJEBOM ayAUTOPHH,
KOTOpOil ObuTM ajapecoBaHbl JieKnud. [loduTu Bech JEKUMOHHBIN 3all 3aHUMAIU
¢pontroBuku. MBany HuxomaeBumdy camMomMy OBIJIO MHTEPECHO padOTaTh C TaKOU
ayIuTOpUEH, Tak KaK y 3TOM KaTeropuu CTYACHTOB ObUT OOJBIION MepephiB B
oOy4eHHnH, BbI3BaHHBIM BOMHON. B mpenonaBannu kpumuHaiuctuku M. H. SAxumoB
MOAYEPKUBAI OCOOYIO POJIb MPAKTHYECKHX 3aHATHH. OH cuuTam HEOOXOAMMBIM
YBEJIIMYUTh KypC KPUMHHAIUCTHUKA B IOPUAWYECKHX BY3aX: «...C HEMNPEMEHHBIM
WHJVBUAYaJIbHBIM YYaCTUEM Ka)KJIOTO CIYIIATEN B HUKIIE MPAKTUYECKUX 3AHSITUI».
OTOT BaXXHBIM NUJAKTUUECKUI MPUHIIMIT — COEIMHEHUE TEOPETHUYECKOT0 O0yUeHUS
B ¢dopMe JeKIHMA C TOCIEAYIONIMM pa3BUTHEM MPAKTUYECKUX HAaBBIKOB Ha
CIICLIMAJIbHBIX 3aHATUAX, KOTOPOMY OH YETKO CJIEA0BAJL

[IpumeyarenbHO, 4yTO B Kypce jekuui MBan Hukonaesuu fxkumoB mpuaasan
00JIBIIIOE 3HAYCHHE 33]1a4€ TI0 YCTAHOBJICHUIO MPUYUHBI COBEPIIECHUS MPECTYIICHUM,
CTaBs €€ B OJIUH P C 3aJja4aMU PACKPBITUS U PACCIICIOBAHUA.

Takum o6pazom MBan HukonaeBuy SIKUMOB OTUEPKUBATT CAMOCTOATEIbHOCTh
KPUMHUHAJIUCTUKA H €€ WHIMBUAYAIbHOCTb, 3aKJIIOYAIOIIA’ICA B TOM, YTO
KPUMHUHAJIUCTUKA UCIOJIB3YeT JOCTWMKECHMS JPYIruX, HE MPABOBBIX HAYK:
«KpuMHHaNMCTHKA, 3aMMCTBYS U3 APYTUX HAayK Hay4dHbIE JIaHHbIC, MepepadaThIiBacT
UX B COOTBETCTBMM CO CBOMMH LEJIIMH M TMpUcnocabiuBaeT HMX K 3ajadaM
paccieoBaHusl MpeCcTyIieHud. B pesynbTare Takoro OCBOGHHMS U TepepabOTKH,
KPUMUHAQIUCTAKA Pa3BUWJIaCh B  COBEPILICHHO CAaMOCTOATEJIBHYIO  HAyYHYIO
JTUCITUTUINHY, BIPaOOTABIIYIO CBOU COOCTBEHHBIC HAYyUHbBIE TPUEMBI U CTIOCOOBI /IS
PacCMOTPEHHUSI M PACCIIEIOBAHUS IPECTYIUICHUH B LIEJIOM, a TAKXKe JUJIsl PACKPBITUS UX
OTACIBHBIX 00CTOSTEIILCTB B YaCTHOCTHY [3].

B 3akmrouennm MOXKHO cKa3aTh, 4uTo lBan HwkonaeBuu SxkumMoB BHEC
3HAYUTENbHBIN BKJIAJ B pa3BUTHE KPUMUHATUCTUKU. HaunHas ¢ ero Hay4HbIX TPYI0B
IIPOAOJIKAS UTEHUEM JIEKIIMU JJIs IOCIIEBOEHHOU ayautopun, M. H. SIkumoB neitancs
MPEICTABUTh KPUMHUHAIUCTUKY MPOCTBIM JOCTYIHBIM SI3BIKOM, YTO MOCTYXHUJIO €€
PA3BUTHIO 10 HAILIUX JTHEW.
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ITpoxypopcKuii HaI30p 3a ONEPATUBHO-PO3BICKHOU JIESATEIBHOCTBIO SIBJISECTCA
onHOM u3 (popm KOHTPOJIS 32 (HYHKIIMOHUPOBAHUEM MTPABOOXPAHUTEILHBIX OPTaHOB.
OH OCyIIEeCTBISAETCA C MENbI0 00eCeYeHUs] 3aKOHHOCTH U MPABOMOPSJIKa B TIPOIIECCe
MIPOBE/ICHHS] MEPOTIPUSITHI, HAITPABJICHHBIX HA 00ECIICYCHHE 3aIlIUTHI MPaB U CBOOO
rpaxnad [10, c. 43].
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[IpeameToM Ham30pa SBIASETCS MPOBEPKa OOOCHOBAHHOCTH TPUMEHEHUS
ONEPATUBHO-PO3BICKHBIX MPOLEIYpP, HANpaBJICHHAs Ha BBISBIICHUE WM IPECEUCHUE
HapYILIECHUM 3aKkoHOAaTeNbcTBa Poccuiickon denepanum.

Ero npeaensl onpenenstoTces: I€UCTBYIOINUM 3aKOHOAATENBCTBOM M BKIIOYAKOT
B ce0s crenytomue mepornpusarus [11, c. 12].

llposepra npasomepnocmu Hauana u npogeoeHus ONepamueHO-pOo3blCKHbIX
meponpuamuti. B paMkax JaHHOHM Mporeaypbl IPOKYpop HpoBepseT coOJo/ieHue
3aKOHOJATEIbHBIX W HWHBIX HOPMATUBHBIX AaKTOB, PEryJUPYIOUIUX IPOBEIACHUE
JTAHHOW TPOIEAYphI, a TaK)Ke OOOCHOBAHHOCTH W IEJIECOO0PA3HOCTh Hadala M WX
MIPOBEJICHUS] B KOHKPETHOM CJTyYae.

[Tpoxypop moimkeH yOeauThCs B TOM, UTO:

1) nmelicTBHSA HAaYaJlMCh W TPOBOJATCS B COOTBETCTBHUH  C
3aKOHOAATEIBCTBOM;

2) MpUMEHsIeMbIe MEPbI He IPOTHBOpPEYAT MIPaBaM U CBOOOaM Ipak/iaH;
3) mpoBeicHUE ATHX MEPOIPHUATHIA HE HAPYIIAET 3aKOH U HE MPUYUHSIET
Bpe/la TpaK/IaHaM.

B pamkax mnpoBepkdM NpPaBOMEPHOCTH Hauyajla U MPOBEACHUS, CIELHAINCT
MOXET OCYIIECTBIATh IMPOBEPKY HOKYMEHTOB, CBSI3aHHBIX C HAYaJIOM U CaMHUM
IIPOLIECCOM TMPOLIETYPHI, a TAKXKE MPOBOJAUTH COOCTBEHHBIE MPOBEPKU U OCMOTPHI.

Ecniu B pesynapTaTe oOCMOTpa TPOKYpOp OOHApyXMBaeT HApPYIICHUS
3aKOHOJATEIhCTBA, OH MOXKET MPUHUMATh MEPHI M0 MPECEUCHUIO ITUX HAPYIICHUN U
MIPUBJICYUCHUIO BUHOBHBIX JIUI] K OTBETCTBEHHOCTH.

llposepxa 3axonHOCMU NpUMeHeHUsl CReyualbHblX CPeoCme U MEeXHUYeCKUx
cpeocms. JlaHHOE MEpONpUsITHE HAMPaBICHO Ha O0O0ECleueHue 3aKOHHOCTH W
000CHOBAaHHOCTH MPUMEHEHHSI OCOOBIX CPEJICTB, 3aTparuBasl 3alluTy MpaB U CBOOO
rpak/1aH B IIPOIIECCE UX MPUMEHEHUS.

JIns1 BBIMOJTHEHHUSI ATOW 3aJlaur MPOKYPOPHI MPOBOISAT MPOBEPKY TOKYMEHTOB,
CBSI3aHHBIX C TMPHUMEHEHHEM TEXHUYECKUX CpPEACTB ONEPATUBHO-PO3BICKHOMN
NEATEIbHOCTH, a TaKXe OCYIIECTBIISIIOT HAA30p 32 ACATEIbHOCTBIO COTPYIHHUKOB,
UCToNb3yomux ux. Kpome T0oro, yuacTHUKM MOTYT MPOBOAUTH MPOBEPKH HA MECTE
UCIIOJIb30BAHUSI ATUX CHUCTEM, Il yOEKIEHUs B 3aKOHHOCTH M OOOCHOBAaHHOCTHU
MEPOIPHUSITHH.

BaxxHO OTMETUTB, YTO MPOKYPOPCKUU HAI30p HE OrPAaHUUYUBAETCS TOJBKO
MPOBEPKON 3aKOHHOCTH MTPUMEHEHUS! CTICIIUATIBHBIX CPEACTB U TEXHUYECKUX CPEJICTB
OTIEPATUBHO-PO3BICKHONW JIESITEIBHOCTUH. OTOT BHJ HaJ30pa TakKXKe BKIHOYAET
IPaBOMEPHYIO MPOBEPKY MEPOIIPHUATHI B IIETIOM.

lIposepra 3axkonHOCmMU U 0OOCHOBAHHOCMU NPUMEHEHUS CUbL U CNeYUANbHbIX
cpeocms.  IDTO  JIEUCTBUE  HANpaBleHO Ha  O0ECIEeUYeHHE 3aKOHHOCTU W
000CHOBAaHHOCTH MPUMEHEHUS] CWJIBI M CHEIUaIbHBIX CPEICTB B Mpoliecce
MIPOBE/ICHHS OMEPATUBHO-PO3BICKHBIX MEPONPHATHH, IS 3allUThl TIpaB U CBOOO
rpak/iaH.

Jns  BBINOJHEHHS ATOM 3aJa4ydl  CHEHHAINCThI MHPOBOJAST  MPOBEPKY
JIOKYMEHTOB, CBSI3aHHBIX C NMPUMEHEHUEM CHUJIbI M CIEIUATIBHBIX CPEJICTB, a TAKKE
OCYILIECTBIISIIOT HAJI30p 3a JIEATEIbHOCTBIO COTPYIHUKOB, TPUMEHSIIOIINX 3TH CaMble
cpeacTtBa. Takxe, MPOKYpOpbl MOT'YT HMPOBOJMUTH MPOBEPKH HA MECTE MPOBEICHUS
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OTIEPATUBHO-PO3BICKHBIX MEPOIPHUITHI VISl TOTO, YTOOBI YOEIUTHCS B X 3aKOHHOCTH
U 000CHOBAaHHOCTH. B ciydae BBISIBJICHUS HapyLIEHUW MPaBOMOPSJIKA, IKCIEPTHI
OPUHUMAIOT MEpPbl 10 MX YCTPAaHEHUI0O M TMPUBJICYCHUIO BUHOBHBIX JIMI[ K
OTBETCTBEHHOCTH.

llposepra npasunvnocmu oghopmnenus mamepuanog. JlaHHas mnpoieaypa
BKJIIOYAET B ce0s caabo/y1ne dTanbl MPOBEACHUS.

1. TlpoBepka COOTBETCTBUSI MAaTE€pUaJIOB YCTAHOBJICHHBIM TPEOOBAaHUSM WU
CTaHmapTaMm (HaJMuuMe BCEX HEOOXOAMMBIX JIOKYMEHTOB, MPAaBHIBHOCTh HX
odopmIleHHs, COOTBETCTBHE (POPMATY U CTPYKTYpE).

2. ITlpoBepka NpPaBUIBHOCTH HCIOJIB30BAaHUS METOAOB M TEXHOJIOTMI NpH
MPOBEICHUN  ONEPATUBHO-PO3BICKHBIX  MEPONPUATHN  (aHATU3  TEXHUYECKUX
XapaKTEPUCTHK MCIIOJIB3yeEMOro o00pya0BaHUs, IPOBEPKA COOTBETCTBUS METO/IOB H
TEXHOJIOTUN 3aKOHOJIATEIbHBIM TPEOOBAHUSIM ).

3. IlpoBepka mnpaBWIBHOCTU cOOpa, OOpabOTKM M XpaHEHHs HHGPOPMAIMH
(ananu3 cnoco6oB cOopa HH(POpMAIUH, MPABWIBHOCTD €€ 00paOOTKH U XpaHEHHUS, a
TaK)K€ COOTBETCTBUE MpOLEAYp U TpeOOBaHMM K 3amuTe KOHQUIACHIMAIBLHOU
uHbOopMaIUn).

4. IlpoBepka mpaBUIBHOCTU JOKYMEHTHPOBAaHHUS pe3yJibTaToB (aHAIU3
OPaBUWJIBHOCTH O(GOPMIIEHUSI OTYETOB, TMPOTOKOJIOB M HUHBIX JIOKYMEHTOB,
perJaMeHTUPYIOIIUX NPOBEACHNUE TPOLEAYPHI).

5. IlpoBepka  COOTBETCTBHS  IPOBEIACHHBIX  ONEPATUBHO-PO3BICKHBIX
MEpONPUATHIA  3aKOHOAATENIbHBIM TPEOOBAHWSIM W HOpPMaMm JTUKHA (aHaIu3
MPaBUJIBHOCTH NPUMEHEHUS METOAOB, TEXHOJOTUH, COOJOJIEHUS MpaB U CBOOO.
IpaKJIaH.

[Tocne npoBepku wMarepuanoB GOPMUPYETCS OTUETHAs JIOKYMEHTAaIus O
pe3ynbTaTax NpPOBEIECHHOIO aHalin3a, KOTOPbIA B IMOCIEACTBUU MPEAOCTABISETCS
KOMIIETEHTHBIM OpraHaM WM JIMLaM JUIsl IPUHATUS COOTBETCTBYIoUIMX mep [11, c.
16]. IlogMeTum, 4YTO HPOKYPOPCKUN HAN30p HE O3HAYaeT MPSAMOro Y4acTHs
IPOKYpOpa B MPOBEJIECHUHN ONEPATUBHO-PO3BICKHBIX MEPONPUITUMN, a UMb KOHTPOJIb
3a UX 3aKOHHOCTBIO U 0OOCHOBAHHOCTHIO.

OpHako, CyLIECTBYET psj MpoOJieM, CBA3aHHBIX C MPEIMETOM M IMpeiesiaMu
uccienyemoit Temsl [12, c. 26]:

— IIpokypopbl He Bceraa UMEIOT MOJIHBIM JOCTYN K MaTepuaiaM ONepaTUBHO-
PO3BICKHBIX MEPOINPUATUNA, YTO MOMKET 3aTPYAHSITh IPOBEAECHUE MOJHOIIEHHOTO
HaJ30pa W TMPUBOJUTH K HEMOJHOMY WIM HETOYHOMY aHaJIU3y MPOBEIECHHBIX
MEPOIPUITHH.

— HekoTopsie mmpaBoOXpaHUTENIbHbIE OPTaHbl MOTYT CKpPbIBATh HH(POPMALIHIO O
NPOBEICHHBIX TMPOLEIypax JId JaBaTh HEMOJHbIE WJIM HETOYHbIE OTYETHl O
pe3ynbTaTax. ITO MOXKET 3aTpPYyJIHATHh NpoBeleHHuEe >PPEKTUBHOTO MPOKYPOPCKOro
HAJ30pa U CO3/1aBaTh NPEMATCTBUS JJIs BBISIBJICHUS HAPYILICHUH 3aKOHA.

— MHorue omnepaTUBHO-PO3BICKHBIE MEPONPUATHS MOTYT MPOBOAUTHCA B
paMKax CHEIUaTbHBIX PEKUMOB, HAMpPUMEP, BO BpeMsi OOEBBIX JEHCTBUN WIIH
Ype3BBIYAMHBIX CUTYyallMil. B Takux ciydasx, MpOKypOPCKHA HAA30p MOXKET OBIThH
3aTpyHEH WM HEBO3MOYKEH.
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— HekoTtopble onepaTuBHO-PO3bICKHBIE MEPOIPUSITHS MOTYT HApYyILIATh [IPaBa U
cBO0O/BI Tpak/iaH (MPaBo Ha JIMYHYIO KU3Hb U KOHPUAECHINAIBHOCTb NEPENUCcKn). B
TaKUX CIy4asiX, IPOKYpPOPCKUI HAI30p JOJIKEH OBITb OCOOEHHO 3(PPEKTUBHBIM, IS
OOMEHHUK 3aIUThI IPAB IPAKIAH U MPEIOTBPALLECHUS HAPYILICHUS 3aKOHA.

B nenom, nmpoKypopcKuil Haa30p 3a ONEPAaTUBHO-PO3BICKHON JEATEIbHOCTHIO
ABJIIETCS BA)XKHBIM HWHCTPYMEHTOM OO€CIEUeHUs] 3aKOHHOCTH U 3allluThl IIpaB
rpaxnaad. OpHako, Aai 3(QQPEKTUBHOTO MPOBEIEHUS MPOLEAYp HEeo0X0auMo
YCTPAHATh BBIMICYIIOMSHYTBIE MPOOJIEMbl W 00O€clneurnBaTh MOJHBIM JOCTYyH
MIPOKYPOPOB K MarepuajgaM ONEpPaTUBHO-PO3BICKHBIX Mepomnpusatuid [12, c. 32].
[IpensioxkuM HEKOTOpbIE PEKOMEHJALMU CBS3aHHBIX C IMPEAMETOM H IpeAesiaMu
HaJ30pa.

1. YcraHoBneHue 3aKOHOJATENBHBIX HOPM, 00€CHEUYMBAIOIIUX MOJIHBIA JOCTYII
MIPOKYPOPOB K MaTepragaM OnepaTuBHO-PO3BICKHBIX MEPOIIPUATH.

2. BBeneHume MeXaHM3MOB KOHTPOJS 3a MPaBWIBHOCTBIO IPOBEACHUS
JESTEIbBHOCTY W 0053aTeIbHOrO IMPENOCTABICHUS MOJHOM HHGpOpMalUuu O
IIPOBEICHHBIX MEPAX MPOKYPOPAM.

3. Pa3zpaboTka cnenuaibHbIX HpOLEAyp UId MPOBEAEHHUS HAJI30pa B paMKax
CHELUAIbHBIX PEKUMOB.

4. YcuieHrne OTBETCTBEHHOCTU MPAaBOOXPAHUTEIbHBIX OPraHOB 3a HapyLICHUS
paB U CBOOO rpakKiaH MpU NPOBEACHUN MEPOIPUSITUH.

5. O0y4eHue MPOKypopoB OCOOCHHOCTSIM MPOBEICHUS ONEPATUBHO-PO3BICKHBIX
MPOLIEIyp U METOAAM UX KOHTPOJIA.

6. Co3manue MeXaHW3MOB OOpallleHHs TPaKJIaH B Clydae HApyIICHUS WX TpPaB
MIPY NPOBEECHUU MEPOTIPUATHUH.

Takue Meppl TMOMOTYT YCTpaHUThb NpoOOJEMbI CMOTYT  OOECHeYUTh
3¢ (}PEeKTUBHYIO 3aIUTY MPaB I'PAXKIAH M 3aKOHHOCTh MPOBOAMMBIX MEPOIMPUSITHUH.
MosxHO cKa3aTh, 4YTO pa3paboTKa M COBEpPUICHCTBOBAHHE 3aKOHOJATENIbCTBA,
PETYIMPYIOLIEro NPOKYPOPCKUI HA30pP 3a ONEPATHBHO-PO3BICKHOMN AEATEIBHOCTHIO,
a TakXke TMOBbIIIeHHE 3((EKTUBHOCTH 3TOr0 MEXaHW3Ma KOHTPOJIS, SBISIOTCS
Ba)KHBIM HAIIPaBJICHUEM Pa3BUTHUS IPABOOXPAHUTEIBHON CUCTEMBI B HAIIEW CTpaHE
[13, c. 158].

B 3axitoueHue, MOKHO OTMETHTb, UYTO paccMaTpuBaeMasi popma JeaTeIbHOCTH
ABJIIETCS BaXXHHIM MHCTPYMEHTOM 3alUThI MpPaB U CBOOOJ Ipa)JaH, a TAKXKe Ui
o0ecreyeHuss 3aKOHHOCTH MPOBOJAUMBIX Mepornpusituid. OgHako, st 3(pPeKTuBHOrO
penieHus mpo0JeM, CBSI3aHHBIX C IPEIMETOM U MpeJiejaMu IPOKYPOPCKOTO Haa30pa,
HEOOXOIUMO TPUHUMATh COOTBETCTBYIOLIME MEpPbI, KOTOpPbIE MbI MOAPOOHO
pacnucaiy B 3aKJIIOYAIONIEel YaCTU CTAaThU: YCTAHOBJIEHUE 3aKOHOJATEIbHBIX HOPM,
BBEJICHHE MEXAaHU3MOB KOHTPOJISI U 00y4eHHe MPOKYpPOpOB. TONBKO B TAKOM cllydae
MO>KHO TapaHTUPOBAaTh MPABOMEPHBIN MopsAoK s rpaxaan PD, ¢ cobmtoneHuem
3aKOHHOCTH TP PEATM3ALMH ONEPATUBHO-PO3BICKHON NEATEIbHOCTH.
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B Poccun wuCTOpHUYECKM CIIOKHIIOCH  SIBJICHUE BBICOKOM JIATEHTHOCTH
MPECTYIICHUH, CBS3aHHBIX C HACWJIMEM B CEMbE, a UMEHHO MOOOEB U HUCTSA3aHUIL.
Tem BpeMeHeM, B cBs3u ¢ npuHsitueM PenepanbHoro 3akona oT 07.02.2017 Ne §-@3
«O BHecenmun wu3MeHeHHMs B cTatbio 116 VYromoBHoro koxaekca Poccuiickoit
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®denepanun», TPOU30ILIA ASKPUMUHATIN3AIUSI T0OO0EB B paMKaxX CEeMEWHO-ObITOBBIX
OTHOLIEHUHM, YTO TaKXKe TMOBIUSAJIO HA BEJCHHE CTAaTUCTUKU IO YKa3aHHBIM
IPOTHUBOIIPABHBIM JCSTHUSIMU.

Oanum u3 (HakTOPOB JIATEHTHOCTH YKa3aHHBIX MPECTYIUICHUN SIBIISETCS
HECOBEPILIEHCTBO TOKa3aTelied, MOJOKEHHBIX B OCHOBY CTaTUCTUKH IO YKa3aHHBIM
npectryruieHusM. K npumepy, B kauecTBe KepTB, Kak MPaBUIIO, YUUTHIBAIOTCS TOJIBKO
3apEerUCTPUPOBAaHHbIE B Opake KEHIIMHBI, HECMOTPS Ha TO, YTO IKEHIIMHBI
HAXOJSIIMECS B «TPaXIAHCKOM Opake» (COXUTEIbCTBE) TAaKKe TOJBEPraroTcs
HACUJIMIO CO CTOPOHBI MY>KCKOI0 MOJIa.

Takke 0OHOM M3 MPUYMH JIATEHTHOCTH MOKHO BBIIEIIUTH TAKOE SIBJIEHUE, KaK
CTOKrobMCKAA CHUHAPOM, 3TO TEPMHUH, KOTOPBIM OIHMCHIBAETCS 3alUTHAs
Oecco3HaTenbHast CBA3b, CUMIATHSI, BO3HUKAIOIIAs MEXKIY JKEPTBOM MPECTYIICHUS U
arpeccopoM B pe3yJbTaTe WJIM MPOLECCE COBEPILUEHUS HACWINAS WM MPUMEHEHUs
yrpo3sl. /JlaHHOE sIBJ€HHE UMEET MPAKTUUYECKUN acleKT, TaK KaKk UMEIOT MECTO OBbITh
cllydad, KOrja *epTBbl OBITOBOTO HACHIIMSL, OOPAILAIOTCS B MOJIULHUIO C 3asBJICHUEM,
OJIHAKO MOCJIe HEKOTOPOTO BPEMEHHU 3a0UparoT €ro, 4TO OCJIOKHSAET MPO(PUIAKTUKY
IpecTyIUIEHUH B TaHHOU cepe.

[Tobon u wucTsA3aHus SABISAOTCA (OPMOM HacwiIMs, KOTOpash HE BIEYET
IPUYMHEHHUE CPEIHEN TSHKECTH WM TSKKOIO Bpeaa 310poBblo. O HAKO, IPUMEHUMO
K CEMEHHO-ObITOBHIM OTHOUICHHSIM OHHM MOTYT CIY)XHUTb JETepPMUHAHTAMU
MPECTyIUICHUH C OoJbIIell OOIIECTBEHHON OMAaCHOCThbIO, H3-3a IOCTOSTHHOCTHU
(akTOpOB, CIIOCOOCTBYIOIIMX UX COBEPIIECHHUIO. J[laHHass 0COOEHHOCTh 00YCIaBIMBAET
3HAYUMOCTb MPO(PHUIAKTUKYA JOMAIIIHETO HACUIINSA, B YACTHOCTH IMOOOEB M UCTA3aHUS.

[Ipopunaktuka — 3TO COBOKYNHOCTh MEP COLMAIbHOIO, MPaBOBOTO,
OpraHU3alMOHHOTO, U MHOTO XapaKTepa HAMPABICHHBIX HA BBISIBJICHUE U YCTPAHEHUE
MIPUYHUH U YCJIOBUH, CHOCOOCTBYIOIIUX COBEPIICHUIO MpaBOHApyIeHui [1].

OOHapy>xeHue, UcCIeI0BaHue, a TAK)Ke aHAIU3 (PaKTOPOB, 1ETEPMUHUPYIOIINUX
HacWjiMe B OTHOIICHWM KEHIIWH, — BaXXHbIM 53Tanm mnocTpoeHus 3¢ eKTUBHON
CUCTEMBI MEp MpenynpexaceHus u O0pbObl C HACUIBCTBEHHBIMU MPECTYIICHUSMHU.
[Ipodunaktuyeckoe BO3IEHCTBUE B MEPBYIO OYEpeIb HEOOXOAMMO HaIpaBiIATh Ha
NPUYUHBI, TOPOKIAIOIINE U 00YCIIOBIMBAIOIINE ITPECTYIHOCTD U €€ pa3BUTHE.

HemanoBaxkHyr0 pojb UIpaeT B3aWMOCBA3b JAHHOM IIPECTYIIHOCTH U
QJIKOTOJIbHOM  3aBUCUMOCTH. IIBSHCTBO M  ajKoOroym3M, SBISSICH (pakTOpamu,
CIOCOOCTBYIOLIMMHU aHTHOOIIECTBEHHOMY IMOBEJECHUIO, HEPEIKO BBICTYNAIOT B POJIU
CBOEr0 PoJia TPUTTEPOM COBEPILICHHUSI TAHHBIX MPECTYIUICHUN.

Opnum U3 npopUIAKTUYECKUX MEPONPUATUI BUKTUMOJIOTUYECKOTO XapaKkrepa
ABJISIETCS] KOHTPOJIb 3 MOBEJICHUEM >KEHILUH, MOJBepraeMbix Hacuinio. CyIIHOCThHIO
TAKOrO0 KOHTPOJIA SIBJISIETCS PEryJsPHOE MOCEIIEHHMH MECT KUTEJIbCTBA M MECTa
paboThl KEHILMH, COTPYIHUKAMHU IPABOOXPAHUTEIBHBIX OPraHOB U PaOOTHUKAMU
COLIMAJIbHBIX yupexaeHud. [lo Moemy MHEHUIO, IS YiaydllleHHs NpOo(UIaKTUKUA B
naHHOHU cepe, HEOOXOAMMO COCTABISITh YUEThI 10 BUKTUMOJIOTHUECKOMY MPU3HAKY,
C LIEJIBIO BBISBJICHHS JATEHTHBIX JKEPTB JIOMAIIHEro Hacwids. Takod y4é€T NOJKEH
BKJIIOYaTh KaK HWHAMBHIyallbHblEe NpoQuiIakTHUeckue Oecelbl, Tak U Oeceabl ¢
y4acTHEeM BCEX CTOPOH KOH(IIMKTA.
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C nuenbto moBbIIEeHUA 3(G(EKTUBHOCTH MOPOPUIAKTHKHA  HEOOXOAMMO
UCIIOJIb30BaTh B YUPEXKACHHUSIX  COLMAIBHOIO  OOCIY)KMBAHHMS  HaceleHUs
METOMYECKUX  PEKOMEHJAlMi 1O  OpraHu3alld  CHCTeMbl  oOecreueHus
0e301acHOCTH KEHILH OKa3aHus MICUXOJIOTUYECKOM, IOpUINYECKOM,
NEJarornyeckoil, COUUAIBHOW W JPYyrod IOMOIIM JKEHIIMHAM, IOJBEPTIINMCS
NICUXUYECKOMY U (PU3UYECKOMY HACUITHIO.

Taxke NpopUIAKTUYECKUMH CpPEJICTBAMH MOTYT OBITh COBETHI, YKa3aHUS,
peKoMeHauu 00 3JIEMEHTAapHBIX MpaBUiaX MPEAOCTOPOKHOCTH B T€X WM HHBIX
KU3HEHHBIX CHUTyalusx; HH(pOpManus, MOBBIIAONIIAS OJUTEIBHOCTh JKEHIIHH,
crocoOcTBytomasi 0ojiee KPUTUYHOMY OTHOIICHHIO K CBOMM TIOCTyNKaM U
MOBEJEHUIO JIUL], OCYIIECTBIISIIONINX HACUIIUE.

[Ipu 3TOM wHENECOO0pa3HO OCYIIECTBUTHh AKCIIEPUMEHTAIbHOE BBEACHHE TEX
Mep, KOTOpbIE HOCAT HEOAHO3HAUHBIM M CIIOPHBIA XapakTep (HampuMmep, OKa3aHHe
IICUXOJIOTMYECKOI MOMOIIM KEPTBE HACWIMS Ha JoMYy). Benb KpUMHHOIOTHYECKUI
AKCIIEPUMEHT «HEOOXOIUMO OTHOCUTH K OJHOMY K3 OCHOBHBIX CPEJCTB MOBBIIICHUS
pE3yJbTaTUBHOCTH TPAaBOOXPAHUTEIBHOU JEATEIbHOCTH, KOTOpBIM oOecreunBaet
MUHUMH3ALUIO  [PABOTBOPUECKUX M OPraHU3alMOHHO-TIPABOBBIX  OIIMOOK,
CIIOCOOHBIX NPUBECTH K CYIIECTBEHHBIM U KpailHE HEXKeJIaTeJbHbIM COLIMAJIBHO-
SKOHOMHUYECKUM M PEIyTalMOHHBIM /ISl YTOJIOBHOW MOJUTUKH MOCIEACTBUAMY [2, C.
32].

B 2016 romy B T'ocymapctBeHHyio J[ymMy ObLT BHECEH 3aKOHOMPOEKT «O
npopuIakKTUKEe CEMEMHO-0bITOBOTO Hacuiusl B Poccuiickoit deaepariuny», B KOTOPOM
OBLIM TEPEYMCIICHbl IMOJHOMOYHMS OPraHOB BHYTPEHHUX J€1 N0 NPO(HUIAKTHKE
ceMeliHo-0bIToBOro Hacuiug [3]. [Ipu ocyuiecTBiaeHMU Mep NPOPUIAKTUKH CEMEITHO-
OBITOBOTO HACWJIMS COTPYITHUKH OPraHOB BHYTPEHHUX JIEII:

1) ocymecTBasAOT NPOPUIAKTUYECKUNA YUET U MPOPUITAKTUYECKUNA KOHTPOJIb;

2) paccMaTpUBAIOT 3asBIICHUS W COOOIICHUSA O (aKkTaX CEeMEHHO-OBITOBOTO
HACHUJIMS WK 00 yrpo3€e ero COBEPILEHUS U IPUHUMAIOT MEPHI 110 UX MIPECEUEHUIO;

3) HampaBJISIOT JIML, [OABEPIIIMXCS CEMEHHO-OBITOBOMY HACWIMIO, B
OpraHu3alMM 10 OKA3aHUIO COLMAIbHOW MOMOIIMA WM MEIWIHMHCKUE OpraHU3aluu
10 3asIBJICHUIO YKa3aHHBIX JIMLI;

4) mpoBOAST MPOPUITAKTUUECKYIO Oeceny;

5) Ipou3BOAAT OCTABJICHUE JIMII, COBEPLIMBIINX CEMEHHO-OBITOBOE HACUIIME,
B OpraHbl BHYTPEHHUX JIEJT;

6) BBIHOCSIT 3aLIUTHOE MPEANUCAHUE;

7) oOpamatoTcs B CyJ C 3adBJICHHEM O BBIHECEHUHU CYJIEOHOTO 3aIlIUTHOIrO
peanuCcanus.

JlaHHBIN 3aKOHONPOEKT ObLIT OTKJIOHEH B CBSI3U C TEM, UTO MUMEI Psijl PABOBBIX
HeToyHOocTel. Hampumep, moj ceMelHO-OBITOBBIM HACHJIMEM MOXKHO TTOHHUMATh
moboe  AeiicTBHE, KOTOpPOE JKepTBa MOXKET BOCHPHUHATH Kak (U3HYECKOe
(ncuxonornyeckoe) Hacuiaue. [IpeasioskeHHble Mephl IO peanu3aluun IpopUIaKTHKN
HE SBJISAIOTCS d(PPEKTUBHBIMU, TaK KaK OOJBITMHCTBO OIMMCAHHBIX B 3aKOHE JCHCTBHI
VCIIOJIHSIFOTCSA TOJIBKO IIOCJIE COTJIaCHsl INMOCTPAJaBIIEro JMIA, YTO CYLIECTBEHHO
3aTPYIHUIIO ObI UCIIOHEHNE TPODUIAKTUIECKIX MEPOIPHUITHH.
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Abstract: This article describes various ways of defining the concept of
"Judicial decisions”, and also examines their key characteristics. The current
problems related to judicial decisions and ways of their solution are reflected.

Keywords: judicial decision, judicial act, criminal proceedings, judicial
authority, justice, validity, motivation

CyneOHble pernieHus: B yroJIOBHOM CYIONPOU3BOJICTBE SIBISIOTCS KIIOYEBBIMU
COCTABJIAIOIIMMHU MPABOBOM CHCTEMBI rocyiaapctBa. OHU HE TOJBKO OMNPEICSIOT
Cynb0y OTHENBHOTO TpaKIaHWHA, HO W BIUAIOT HAa OOIIECTBEHHOE pPAa3BHTHE U
CTaOMJILHOCTh MPABOBOTO MOPS/IKA. 3HAYUMOCTh JAHHOW TEMbI COCTOUT B TOM, YTO
CyneOHbIe pEIICHUS] TPEACTABISAIOT COOOW 3aKOHOJATENIBbHO YCTAHOBJIEHHBIA aKT
CyneOHOM BJIACTH, KOTOPBIM OMpeaessieT MPaBOBOM CTATyC MOJACYAuMOro. Takum
o0paszom, cyJie0HOE PEeIIeHUE UMEET CHITY 3aKOHA U 00s13aTEJIBHO JIJIs1 UCTIOTHEHUS.

[IpaBoBasi CymIHOCTh CYJIEOHBIX pPEIICHUH BBIpAXKAETCA B TOM, 4YTO OHU
OCHOBBIBAIOTCSI HAa MPHUHIMIIAX 3aKOHHOCTH, CIPAaBEIJIMBOCTH, HE3aBUCHUMOCTH H
caMOCTOATENbHOCTH cyned. Kpome Toro, cyneOHble peEIIeHHs] OKHBI OBITh
000CHOBaHHBIMH U ONMUPATHCA HA JTOKA3aTENbCTBA, KOTOPHIE ObLIM MOJYYEHBI B X0JI€
paccienoBaHusi U CyAeOHOro 3acefaHusi, a TaKkKe OHO Co0Oil OTpa)kaeT Bce
KJIFOUEBBIE 3TAIbl CYyJJOIPOU3BOJICTBA, & B UTOTE U UX PE3YJIbTATHI.

B 2023 rony MBJI coobmmio, 4YTO KOJWYECTBO  O(DUIIMATBHO
3a(MKCUPOBAHHBIX MpecTyIUieHui Ha Tepputopun Poccuiickoit @eneparuu B 2022
cHu3mIoch Ha 1,9% mo cpaBHenuto ¢ 2021 rogom [2].

B teuenue 2022 roma mpaBOOXpaHUTEIBHBIMU OpPraHaMu OBLIO PaCKpBITO
CBbIIlIE MUJUTMOHA TpecTyrieHuid. C OIHOM CTOPOHBI MBI MOXKEM HaOI0J1aTh POCT
PacKpbIBAEMOCTH TMPECTYMMHOCTH, HO B TOXE BpPEMS KOJIMYECTBO COBEPIICHHBIX
MPECTYIUICHUH JOBOJIBHO BEJIMKO, TO HATAJIKUBAET HAC HA MbBICIIb, YTO BECOMOCTh
CyZIeOHOTO PEIIEHUS B YrOJOBHOM CYJOMPOU3BOJICTBE JJIsl HAIICH CTpPaHbI TKEIIO
HEJIOOLICHUTb.

Takxe, Ipy TaKOM KOJMYECTBE MPECTYIJIEHUU, Mbl MOKEM CTOJIKHYTHCA C
npobiemMamMu OOecCrieUeHHs] TPUHIUMIIOB MPaBOCYIUs, a UX COONIOJCHUE WIrpaeT
BAXKHYIO POJib, KaK JJISI YTOJOBHOIO CYAOINPOU3BOJACTBA, TaK U JJIsl TOCYyAapCTBa U
ero ofmiecTBa B 1ejoM. Hapyimaroree 3akOHHOCTh PEIICHHE aBTOMATUYECKU BICUET
3a coOOM HecOOI0JIeHHEe MpaBa Ha CIPABEIIMBOE CyIeOHOE pacciieloBaHue, TEM
cCaMbIM BBI3bIBas HEJOBEpPHE K CyAy, KaK K BJIACTHOMY Opra"y BiacTtu. Jlus
HEJOMYIICHUSI TAKOTO 3aKOHOJATENII0 Ba)XXHO  OMNpPEJCIUTh YETKHE KPUTEPHH,
KOTOPBIM JIOJI’KHO COOTBETCTBOBATH IAHHOE PEILICHHUE.

B cBs3u ¢ 3TMM HaM HEOOXOAMMO PACCMOTPETh MPABOBYIO CYIIHOCTh
cynebHoro pemieHus. s Hadanma Mbl MOXKEM BBIICIUTH OMPENEIICHHE CYAeOHOTro
peueHust, 3akperuieHHoe B crtatbe S 1m. 53.1 VIIK «cynebGHoe perieHue - mpuroBop,
ONpeieJICHHE, MOCTAHOBJICHUE, BBHIHECEHHBIE IPU MPOU3BOJACTBE IO YTrOJIOBHOMY
JeJly B CyJlax IMEPBOM M BTOPOM HWHCTAHIWM; OMNPEICIICHUE W IOCTAHOBJICHHUE,
BBIHECEHHBIE MPHU MPOU3BOACTBE IO YTrOJOBHOMY JEIy B CyJi€ KacCallMOHHOU
MHCTAHIMY; IOCTAHOBJICHUE, BRIHECEHHOE MPH MPOU3BOJICTBE MO YTOJIOBHOMY JIENY B
Cyzie HaA30pHOU HHCTaHIUW [1].
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Hanee B VYIIK conmepxurcs ompeneieHue MNPOMEXKYTOYHOIO CyAeOHOTro
pELIeHUs] U UTOTOBOTO CYJEOHOr0 pelIeHUs: «IIPOMEXYTOUHOE CYJeOHOE pellleHue -
BCE OMpEJEICHUSI M MOCTAHOBJICHUS CyJa, 32 UCKIIOUYEHUEM HUTOTOBOIO Cy/IeOHOTO
pEelIeHUsl; MTOroBO€ CyJeOHOEe pelIeHHe - TMPUroBOp, HMHOE peIIeHUE Cyla,
BBIHECEHHOE B XOJI€ CyAeOHOro pa3doHpaTenbCTBa, KOTOPHIM YTOJIOBHOE JIEJI0
paspeniaeTcs o CyIiecTBY».

[Ipu Bceli OOMMPHOCTH Cy1€OHOTO PEIICHUS 3aKOHOIaTe b BBIACISIET TOIBKO
€ro MaTepuaJbHyI0 CTOPOHY, XOTS, OMHUPAsCh HAa COBPEMEHHOE MOHHMMAaHUE, 3TO
MOHSATHE HOCUT OOmUpHBIA Xapaktep. bemse M.B. mpemmaraer paccMoOTpeTh
CyneOHOe pelIeHHe B IMPOLECCyalbHOM TOHMMAHHUU, KaK  CaMOCTOSITENbHBIMH,
BBIHECEHHBIN I pa3pelieHus JAaHHOTO BOMpPOCa MPOIECCYadbHBIA akT MO0 YacTh
MHOTO TPOLIECCYaTbHOTO aKTa, OTPAXKAIOIIETO cyAeOHOe eCTBHE, B X0/1€ KOTOPOTO
OBLIO IPUHSTO COOTBETCTBYIOIIIEE MpolieccyaabHOe penieHue [3].

VYuuteiBas pazHooOpa3We acIleKTOB olpeseiaeHus ''cyneOHoe pemieHue",
HEOOXOAUMO MPUJIEPKUBATHCA €r0 IOPUANYECKOTO TOJIKOBAHMS, YTOOBI MPaBUIBHO
NOHMMAaTh €ro HUCTUHHBIA CMBICI, KOTOPbIH ObUI  3aJI0)KEH H3HAYaJIbHO
3aKOHO/IATEJIEM.

CynebHoe pelieHHE SBISETCS aKTOM peallM3aluu CcyAeOHOM BiacTu U
JOJKHO OTpa)kaTh OCHOBHBIE CBOMCTBA 3TOM BJIACTH:

[lepBoe cBoOMCTBO CyneOHONM BiIacTH — 3TO He3aBUcUMOCTh. CyneOHoe
pellieHrne JOJKHO OTpakaTh HE3aBHUCHMOCTHh CyJda OT BHemHux BiusHuil. Cyn
JOJDKEH paccMaTpyBaTh €0 UM BBIHOCUTH PEIICHHE HCKIIOYUTEIFHO Ha OCHOBE
3aKkoHa M (PaKTUYECKHX 00CTOATENbCTB Jeia. CyneOHoe pelieHue AOTKHO OBITh
OOBEKTUBHBIM U HE 3aBUCETH OT JIMYHBIX HHTEPECOB CYAbH WUJIH IPYTHUX CTOPOH.

Bropoe cBOICTBO cyneOHOM BiacTh — 3TO 3aKOHHOCTh. CyneOHOe pelieHue
JIOJDKHO OTpakaTh NPUMEHEHHE 3aKOHOAATENhCTBA K KOHKpeTHOoMy peny. Cya
JOJDKEH JIEMCTBOBAaTh B paMKaxX NMPABOBBIX HOPM U MPUHMMATH PEIICHHE HA OCHOBE
ux coomoaeHusa. CyaeOHoe pelieHre JOJDKHO ObITh OOOCHOBAaHHBIM M COJACPIKATH
CCBUJIKM Ha MPUMEHSIEMbIE 3aKOHbI 1 HOPMBI.

Tperbe CBOWCTBO CyneOHON BiacTu — 3TO crapaBemIuBocTh. CynebHoe
pelleHre JOHKHO OTpaXkaTh CIPaBEAJIMBOCTb M YUUTHIBATH MHTEPECHI BCEX CTOPOH.
Cyn nomkeH pacCMOTPETb BCE JOKAa3aTelbCTBA W apryMEHTHI, INpEACTaBIICHHBIC
CTOPOHAMH, M BBIHECTH pEIICHHE Ha OCHOBE OOBEKTUBHON OLEHKHU (HaKTOB.
CynebHOe pelleHHe JOJDKHO OBbITh CHpaBEMJIMBBIM M HE MPOTUBOPEUMTH
KOHCTHTYIITHOHHBIM TPUHITUTIAM.

YeTBepToe CBOWCTBO cyneOHOW BiacTu — 3TO 3ddexktuBHOCTh. CyneOHOe
penieHre A0KHO ObITh 3(DPEKTUBHBIM U OOECTIEYMBATh 3alIUTY MPAB U UHTEPECOB
rpaxaad. Cya TOJDKEH pacCMOTPETh JENI0 B pa3yMHBIE CPOKH M BBIHECTH pEIICHHE,
KOTOpO€ OYyJEeT BBINOJHEHO B MOJHOM oObeMe. CyneOHoe pelieHue JO0HKHO OBITh
OOBEKTUBHBIM, OOOCHOBAaHHBIM M COJAEPXk aTh CCHUIKM Ha MPUMEHsSIEMbIE 3aKOHBI U
HOPMBI, OTpaxasi ero IPUIUIECKYIO IPUPOAY.

B yrosjoBHOM mpoliecce MOTUBUPOBAHHOE PEIICHHE UIPAET BAXKHYIO POJIb B
OTIpECNICHUN CIPaBEUIMBOCTH M 3aKOHHOCTH pemieHus cyna. CTpyKTypHbIe
AJIEMEHTHl MOTUBHPOBAHHOTO pELIEHUS BKIOYalOT B celds  (akTHueckue
00CTOSATENHCTBA /€A, MPABOBYIO KBANU(UKALMIO NESHUs, JAOKa3aTelbHylo 0a3y, a
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TaK)K€ COOTBETCTBYIOIIME HOPMBI YTOJOBHOTO TMPaBa, Mbl PACCMOTPHUM KaXIbIA U3
ATUX JIEMEHTOB 00Jiee MOPOOHO.

[lepBbIil 251eMeHT - (akTHUeCKHUE OOCTOSITENbCTBA JeJia SBISIOTCS OCHOBOM
MOTUBUPOBAHHOTO pelieHus cyaa. OHU JOJDKHBI ObITh MPEACTAaBICHBI B PEIICHUU
cyna B oOuiedt opMe M BKJIIOYATh BCE CYIIECTBEHHBIE OOCTOATENHCTBA, UMEIOIINE
OTHOLIEHUE K JIey. BaXKHO y4HTBIBaTh, YTO CYJ JIOJDKEH OLICHUTH JOKa3aTeNIbHYIO
0a3y u chopMyIHpoBaTh (PAKTUUIECKUE OOCTOSATEIHLCTBA TAKUM 00pa30oM, YTOOBI OHU
OTpakaJiv CyTh JieJia ¥ ObUTH MOHATHBI JUTsl BCEX YYaCTHHUKOB Tporiecca. Kpome toro,
BKHO YOCAUTHCS, YTO (DAKTUIECKHE OOCTOSATENHCTBA OBUIH TIOJIYYEHBI U OIICHCHHI B
COOTBETCTBHUH C MPUHITAIIOM CITPABEJTMBOCTH U 3aKOHHOCTH.

Brtopoii snemeHT - mpaBoBas KBaIM(PUKAIUS JESHUS, SBISICTCS OTHUM W3
BKHBIX 3JIEMEHTOB MOTHBHPOBAHHOTO pemieHus cyaa. OHa MO3BOJISIET ONPEISTUTh,
KaKrWe HOPMBI YTOJIOBHOTO IMpaBa OBUIM HAPYIICHBI, a TAaK)KE KaKWEe CAHKIMH OYIyT
npuMeHEHBI K o0BUHsIeMoMYy. CyJl TOJDKEH yOeauThCs, UTO MpaBoBas KBaIU(UKaIus
OblTa cJemaHa Ha OCHOBE JOKa3aTeNbHOM ©0a3bl W COOTBETCTBYIOIIMX HOPM
yrOJIOBHOTO TpaBa.

Tpetuii aeMeHT - 10Ka3aTenbHas 0a3a, SBIsSETCS OCHOBOW MOTHBHUPOBAHHOTO
pemenus cyna. OHa nopkKHa OBITh MIPEACTABJICHA B PEIICHUH CyJia B 0011eit hopme u
BKJIIOYATh BCE JIOKA3aTEIbCTBA, MPEJICTABIEHHBIE CTOpOHAMH. BakHO y4HUTHIBATH,
9TO CyJ JOJDKEH OILICHHTh JOKa3aTelbHyr 0a3zy M chopMyaupoBaTh €€ TaKUM
oOpa3zoM, 4YTOOBI OHA OTpakajga CYIIECTBO Jeia M ObUla TOHSATHA [JII BCEX
Y4aCTHUKOB Tiporiecca. KpoMe Toro, BaXHO yOETUTBHCS, UTO JOKa3aTelbHas 0Oasa
Obl1a TIOJIyYeHA M OIICHEHAa B COOTBETCTBHUU C MPUHITUIIOM CIPABEIJIMBOCTA U
3aKOHHOCTH.

YerBepThiil dneMeHT - (COOTBETCTBYIOIIME HOPMBI YTOJOBHOIO IIpaBa,
SIBJISIFOTCSI BQXKHBIM AJIEMEHTOM MOTHBHPOBAHHOTO pemieHus cyaa. OHU MO3BOJISIOT
OTpEeNeINTh, KAaKU€ HOPMBI YTOJOBHOTO MpaBa ObUIM HApYIIEHBbI, a TAaKKe KaKue
caHKIMK OyayT mpuMeHeHbl K oOBuHsieMomy. Cyn J0MKeH YyOemuThCs, dYTO
COOTBETCTBYIOIIME HOPMBI YTOJIOBHOTO TMpaBa ObUIM MPUMEHEHBI Ha OCHOBE
JIOKa3aTeILHON 0a3bl M IPaBOBOM KBaTU(DHUKAIIMY JICSTHUS.

B Hepenkux cimydasx JaHHBIE JIEMEHTHI MOTYT OBITh HE 3a/ICCTBOBaHBI B
nmpolecce TPUHSTHUS PEIICHHs, YTO HATaJKUBAaET HAC HAa MBICIb O Mpodiemax
CyZIeOHBIX PEIICHUA.

OnHolt W3 TJaBHBIX MPOOJIEM SBISETCS HEOOOCHOBAHHOCTh CYIEOHBIX
pEeIICHUI, WHOTJA CyAbM TPUHUMAIOT pEIICHUS, HE WMCIONUE JOCTAaTOYHOM
IOPUINIECKON 000CHOBAHHOCTH, YTO MOYKET IIPUBECTH K HAPYIIICHUIO MPaB TPakIaH,
MIO3TOMY HEOOXOJIMMO TIOBBIIIATH KBATM(PHUKAIMIO CyJIeH W yJIydllaTh KadecTBO
MOJITOTOBKHU CIEIUAIMCTOB B cepe mpaBa. Takke BaKHO CO3/aBaTh YCIOBHUS IS
OoJsiee TITyOOKOTO HCCIEAOBaHUS JIeIa U aHAIKM3a IOPUINICCKON MPAKTHKHY.

Eme omHOM mpoOnemMoi SBISETCS IMTEIBHOCTh CYyJIEOHBIX IIPOIIECCOB.
Hepenako rpaxknaHe BBIHYKACHBI >KJATh MECSIBI M TOJbI, YTOOBI TIONYYUTH
crpaBe/yiuBoe pemieHue. [ yckopeHust CyAeOHBIX MPOIECCOB HEOOXOAMMO
VIIy4IIaTh OPTaHU3aAIMI0 CYJACOHBIX 3acelaHul, BHEIPSATh HOBbIE HH(POPMAIIMOHHEIC
TEXHOJIOTUU, YTOOBI PA3TPY3UTh CYJbI MPU TAKOM OOJBIIIOM KOJUYECTBE YTOJIOBHBIX
ne.
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Eme oxnoit mpobiemMoil siBisieTcss KOppyHiusl B CyneOHOW CUCTEME, CYAbH
OPUHUMAIOT PEUICHUs, HE Ha OCHOBE 3aKOHA, & Ha OCHOBE CBOUX JIMYHBIX HHTEPECOB.
JIJist perieHust 3TOro BOMpOca HEOOXOAUMO YIyyllaTh MEXaHU3Mbl KOHTPOJIS Haj
NESTEIBHOCTBIO CY/IeM M KECTKO IMpEeceKaTb KOPPYMNIIMOHHbIE MpOsiBIeHUsS. Takke
BaXXHO YyJNydlllaTh pabOTy MPaBOOXPAHUTEIbHBIX OPraHOB M CYJIEOHBIX MPUCTABOB,
yT0OBI OHU MOTJIA OoJiee 3PHEKTUBHO OOPOTHCS C KOPPYIIIHUECH.

Eme onHolt mnpoOneMoil sABISETCS HEMOJHOTA U HEJIOCTATOYHOCTh
J0Ka3aTeNbCTB B CyneOHBIX nenax. Hepenko cyapd BBIHYKIEHBI MPUHUMATH
pelIeHrsT HAa OCHOBE HEMOJHBIX WM HEJAOCTATOYHBIX JIOKA3aTEIbCTB, YTO MOXKET
NPUBECTH K HEMpPaBWIBHOMY pelieHuto aena. [loaromy HeoOXoAMMO NaTh Cyay
BO3MOXHOCTB JOMPOCUTH MOJICYIUMOTO U MOTEPIEBIIETO MPU PACCMOTPEHUU JEI B
0COOOM TIOpSIIKE.

B 3akimoueHNN MBI MOKEM CKa3aTh O TOM, YTO Cy/I€0HOE pelieHHe Ha CaMOM
nene 0ojiee MHOTOIPAaHHOE IMOHSATUE, HEXEIU TO, KOTOPOE JAaeT HaM 3aKOHOJATENb.
CynebOHoe pelieHHE B YrOJOBHOM CYAOINPOU3BOJICTBE - 3TO 3aKOHOAATEIBHO
YCTAHOBJICHHBIN aKT, SBJSIOUIUICS 3aKIIOYUTENBHBIM JIOKYMEHTOM Cy/Ie€0HOTO
npouecca, MNPUHATHIM IOCE TINATEIbHOIO AHAJIUTUYECKOTO Ipolecca, KOTOPBIN
COJICPKUT OLIEHKY J0Ka3aTeJIbCTB, YCTAHOBJICHUE (PAKTOB U ONpPEIEICHUE MTPAaBOBOM
KBAJIM(UKALIUKA COBEPLICHHOTO MPECTYIJICHUs, a TAaKXKE INPUHATHE pEeleHUs 00
OCBOOOKIAEHUH OT YTOJIOBHON OTBETCTBEHHOCTH WJIM Ha3HAYCHHE HaKa3aHUs.
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B Hamie Bpemsi TEXHOJIOTUUECKUE U300pETEHUS TaBHO TIepeCcTaau ObITh MPOCTO
UHCTPYMEHTaMH JUIsl  CO3/JaHUsl  OMNPEJEJICHHOIO0 TPOM3BEJACHUS HCKYCCTBa.
«MamuHa»y MOXET BBIOpaTh y KaKOTo0 KOMIIO3UTOpPA «YYUTHCS», YTOOBI CO3/1aTh
IPOU3BEICHUE UCKYCCTRA.

HckyccTBeHHBIM MHTEIUIEKT CO3Jal  KapTUHBI B cTwie PemOpannra,
nccienosatens Menbckoro yuusepcurera 1. Snmcku-Pasun [1] mepeuncmmma 10
KPUTEPUEB JIJISl I0KA3aTENIbCTBA KPEATUBHOCTH. MICKYCCTBEHHBIM MHTEIJIEKT OCHOBAH
Ha aBTOHOMHOCTH, HE3aBUCUMOCTH, HEMIPEJCKa3yEMOCTH U HOBU3HE PE3YJIbTATOB [2].
C xaxapiM JHEM Bce OOJbIlIee MBI CTATKHUBAEMCS C TIOHSITHEM HCKYCCTBEHHOTO
pasyma, €ro pa3BUTHE B TOCJIEAHHUE TOAbl CTPEMHUTEIBHO YCKOPSETCS U 3TO YXKE
CTaJO YacThI0 MOBCEAHEBHOW KW3HU YEJIOBEKA. JTa TeMa SIBISETCS CIIOPHON H
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BBI3BIBAET PA3HOTJIACHUSI CPEAU PaA3JIMYHBIX HCCIENOBaTENel. Y HUX BO3HUKAIOT
pa3IMYHbIE BOINPOCHI, OJWH W3 KOTOPBIX: KOMY MPHUHAMIEKAT PE3YIbTATHI
nesitenbHOocTU? Branmensily poboTa, co3gaTenio MpOrpaMMHOIO OOECICUYEHHs WU
CaMOMY yCTPOUCTBY?

B HacTosiiee Bpemsi aBTopckoe npaso perinaMmeHtupoBado ['K P® gacts 4 [3].
Poccuiickoe 3akOHOAATENBCTBO B JAHHOM 00JIaCTH UMEET JJIUTEIbHYIO0 HCTOPHIO [4].
Vka3 Ilpesupgenta PO or 10.10.2019 r. Ne 490 «O pa3BUTUH HCKYCCTBEHHOIO
nHreiekra B Poceuiickon @enepanun» 1aeT KOHKPETHOE U FOPUANYECKHA 3HAYMMOE
ONpENEICHUE 3TOMY TOHATHIO «UCKYCCTBEHHBIM WHTEUIEKT»: 3TO KOMILUIEKC
TEXHOJIOTHUECKUX PEIICHUH, MO3BOJISIONNA UMUTHPOBATh KOTHUTHBHBIC (DYHKIIMH
YyeJoBeKa W MOJiy4aTh TPU BBHINOJIHEHUM KOHKPETHBIX 3a7a4 PEe3YJbTaThl,
CONOCTaBUMbIC, KaK MHUHUMYM, C pe3yJibTaTaMU WHTEJUIEKTYalbHOU NEATEIIbHOCTH
yeJioBeka [S].

[IpocThiMU cTOBaMU — 3TO MalIMHA WIM KOMIIBIOTEpHAs CHCTEMa, CIIOCOOHas
BBITIOJIHATh MHTEIUICKTyaJIbHbIE U TBOPYECKHE 3a/1aud, HEOOXOJUMbBIE YEJIOBEKY.
[TosiBieHME WCKYCCTBEHHOTO WHTEIUIEKTa TMOJHUMAET BONPOC O MPUCBOCHUU
aBTOpCKUX mpaB. [I0CKONBKY CHCTEMBI MCKYCCTBEHHOTO HMHTEIUIEKTa HE SIBJISIOTCS
JESTEILHOCTHIO YEJIOBEUYECKOTO pazyMma, IMporpaMMa HE MOXKET OBbITh aBTOPOM.
CucremMbl  HUCKYCCTBEHHOTO  HWHTEJUIEKTa  M3HA4YalbHO OBUIM  CO3/JaHbl U
3aIpOrpaMMHPOBAHBI JIIOJIBMU JJISL YIPOIICHUSI XKU3HU YEJIOBEKAa, MOATOMY JIUIIO,
BIIAJICIOIIEE pOOOTOM, MOKET IPUCBOUTH EMY aBTOPCKOE MPABO.

CyneOHast mpaKkTHKa TJIACUT, YTO MTPOU3BEACHUS OXPAHSIOTCS MPU COOJIIOICHUH
OTIPE/ICJICHHBIX KPUTEPUEB, K KOTOPHIM OTHOCATCS OPUTMHAIBHOCTh M TBOPYECKUM
noaxoa. OiHako OOJIBIIMHCTBO CTpaH, BKItovyas Uranuio u ['epmanuto, He TpU3HAIOT
BO3MOXKHOCTh HaJIWYMSl y MCKYCCTBEHHOIO MHTEJUIEKTa XOTS OBl HEKOTOPOIo
TBOpPYECKOr0 TMoTeHInana. ONbIT MOKa3bIBAET, YTO HCKYCCTBEHHBIH HHTEJUICKT B
HACTOSILEE BPEMS SIBJIIETCS JIMIIb MHCTPYMEHTOM B PyKax TBOPLOB, & HE 3aMEHOM.

OnHako HEKOTOPBIE UCCIIEN0BATENN CUUTAIOT, YTO UCKYCCTBEHHbBI MHTEIJIEKT
TaK)Ke JOJKEH OBITh HaJleJIeH aBTOPCKUM TpaBoM. VX mpejiokeHre 3aKiIiovaeTcs B
TOM, 4YTOOBI TPHU3HATH MCKYCCTBEHHBIM WHTEUIEKT B Ka4eCTBE AaBTOHOMHBIX
CyOBEKTOB HapaBHE C (DU3UYECKUMHU JIMIIAMH, FOPUIMYECKHUMH JIUIIAMH, a TaKXKe
rocyJ1apCTBEHHbIMU OpraHami [6].

B poccuiCKOM  3aKOHOJATENILCTBE MMEETCA Psii  HEOJHO3HAYHBIX U
HEpELIEHHBIX BOMPOCOB, CBS3aHHBIX C OTHOILICHUSIMU TIPABONPUMEHUTENIEH K
pe3ynibTaTam JesITeIbHOCTH MAaTMHHOTO UHTEIJIEKTA.

B nwureparype yka3piBaeTcs Ha TPU BO3MOXKHOCTH PEHICHHUS MPOOJIEMBI
aBTOPCKOTO MpaBa Ha MPOU3BEICHHUS, CO3/IAHHBIE HCKYCCTBEHHBIM UHTEIIEKTOM:

1. Ilpu3HaTh cUCTEMY HENOCPEACTBEHHBIM AaBTOPOM YEJOBEKa-CO3/aTems
POU3BEACHUS, TOCKOJIBKY 3Ta CUCTEMA SIBJSIETCS YEIOBEUECKUM MHCTPYMEHTOM IS
CO3JaHUs IPOU3BEACHUS.

2. Ilpu3HaTh UCKYCCTBEHHBIM MHTEJUIEKT HEMOCPEACTBEHHBIM aBTOPOM U
HETIOCPEJCTBEHHBIM yYAaCTHUKOM, BHECIIMM BKJaJ B CO3JaHUE aBTOPCKOTO
IIPOU3BECHUS.

3. Ilpusnate oTCyTcTBHE oOOpa3a aBTOpa Yy TMPOU3BEICHUS, CO3JaHHOTO
HCKYCCTBEHHBIM pazyMoM [7].

62



Tak, II.LH. [dypHeBa ykKa3pIBaeT, 4To B Kaye€CTBE OCHOBHOI'O apryMeHTa
HEBO3MOXHOCTH HAJEJEHUSI MPABOCYOBEKTHOCThIO HCKYCCTBEHHOTO WMHTEIICKTA
NPOTUBHUKU BBIJBUTAlOT OTCYTCTBUE Yy Hero BoyM [8]. CyObeKThl HpH JOJKHBI
100pOCOBECTHO [9] OCYHIIECTBIATH MpaBa M HUCIOJHITH OOSI3aHHOCTH, O YeM,
MPUMEHUTEIIBHO K HWCKYCCTBEHHOMY MHTEIUIEKTY TOBOPUTH HE CTOWUT, U3-3a
OTCYTCTBUS 3JIEMEHTA CYOBEKTUBHOCTH.

[ToaTOMy MOKHO clieiaTh BBIBOJ, YTO MPEoOIagaoNUM MOIX0I0M SIBIISIETCS
npsMOe TMPU3HAHUE aBTOpa  PE3YJNbTATOB  JEATEIBHOCTH, IPOU3BEIEHHBIX
HWCKYCCTBEHHBIM HMHTEJUIEKTOM, CO3JaTEJIEM 3TOTO0 MCKYCCTBEHHOIO WHTEJUIEKTAa. B
[IEJIOM, POCCHUICKHE HCCIIEIOBATEIN CXOJATCA BO MHEHHMHM, YTO CYOBEKTOM
aBTOPCKOTO TMpaBa Ha OOBEKTHI, CO3/IAHHBIE MCKYCCTBEHHBIM HWHTEJUIEKTOM, B
OOJBIIMHCTBE CIy4aeB MOXKET OBITb TMPHU3HAH TOJIBKO YEJIOBEK-CO3JaTellb
HMCKYCCTBEHHOI'O MHTEJUICKTA.
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AHHOTAUMA: B CTAaTb€ PACCMOTPEHBI METONOJOTMYECKUE HCCIIEIOBAHMS,
CBS3aHHBIE C COBEPIICHCTBOBAHMEM 3aKOHOJATEIBCTBA O T[OCYAAPCTBEHHBIX
3aKyllKax IIOCPEACTBAM MPHUMEHEHUS (POPMaIbHO-IOPUANYECKOTO, CHCTEMHO-
CTPYKTYpPHOT'O, 3KCIEPUMEHTAIBHOIO, METOJa CTATUCTUKH, METOAOB MPOOJIEMHO —
IOPUIMYECKOTO M MPOTrpaMMHO-IIENIEBOr0 MoAX0/10B. OTMeuaeTcsi BaXXHOCTh BbIOOpa
MIPABWJIBHOTO METOJA IPU HCCIECIOBAHUM METOHOJIOTMYECKUX OCHOB, CBSI3aHHBIX C
po0JeMaTUKON B KOHTPAKTHOM CUCTEME.

KiroueBble cji0oBa: KOHTPAaKTHAas CHCTEMA, KOHKYPEHLMS, KOPPYIILHMS,
HEKOHKYPEHTHBIM CcInoco0 ompenesieHusi MOCTaBIIMKa, 3aKyllka TOBapoOB Y
€AMHCTBEHHOTO  TOCTaBIIMKA, (POPMATBLHO-IOPUANYECKUI  METOJl, CHUCTEMHO-
CTPYKTYPHBIM METOJZ, OSKCIEPUMEHTAIBHBIM METOJA, METOJ CTATUCTUKH, METOJ
IPOOJIEMHO — IOPUAMYECKOTO MOAX0Aa, TPOrPaMMHO-1IEIEBOM MOAXOI.

METHODOLOGICAL FOUNDATIONS OF THE STUDY OF PROBLEMS
RELATED TO THE IMPROVEMENT OF LEGISLATION ON PUBLIC
PROCUREMENT

Kozlova Victoria Valeryevna
Master
Siberian Federal University, Krasnoyarsk, Russia
email: kozlik_vika@mail.ru

Abstract: the article considers methodological studies related to the
improvement of legislation on public procurement through the use of formal-legal,
system-structural, experimental, statistical methods, methods of problem-legal and
program-targeted approaches. The importance of choosing the right method in the

64



study of methodological foundations related to the problems in the contract system is
noted.

Keywords: contract system, competition, corruption, uncompetitive method
of determining a supplier, purchase of goods from a single supplier, formal legal
method, system-structural method, experimental method, statistical method,
method of problem—legal approach, program-target approach.

AKTYyanbHOCTh HCCIIEIOBaHUS BbI3BaHa MOTPEOHOCTHIO B  YBEIUYEHUU
nokasarejel pe3ylIbTaTUBHOCTH MO0 OOECHEUEHUI0 TOCYAApCTBEHHBIX HYXKI B
KOHTPAKTHOM CHUCTEME, NPEAYIPEXKICHUE KOPPYNLIMOHHBIX MPABOHAPYIICHUM B
OTHOIICHUSAX MEXIY 3aKa3uMkaMd U CyOBbeKTaMu MpEANpPUHUMATENbCKON
NEATEIIBHOCTH. [Ipnuem BOITPOCHI MIPOTUBOICUCTBUS KOPPYIIHOHHBIM
[IpaBOHAPYUIEHUSIM B paccCMaTpUBaeMoil cepe ObUIH aKTyalbHbIMU Kak 10 et Ha3an
[1], Tak ¥ OCTAIOTCS TAKOBBIMHU B HAcToOsIICe BpeMs [2, ¢. 275-304].

OCHOBHBIM KOPHUANYECKAM BBIPAXKEHHEM MPOUCXOAUBIINX H3MEHEHUN B
HAIMOHAJIBHOM 3aKOHOJATEIbCTBE B Cepe TOCYAapCTBEHHBIX 3aKYIOK SBISETCS
IIOCTOSIHHOE YCOBEPILICHCTBOBAHUE HOPMATUBHO-IIPABOBBIX AaKTOB, PEryIUPYIOLINX
KOHTpakTHYIO cucteMy. KoHTpakTHas cucrema B OpMe rocyAapCTBEHHOTO 3akas3a
HE TMO3BOJISIET PELINTh UMEIOUIEIOC B cpepe oOecreyeHus] TOCyJapCTBEHHBIX HYX]I
npoOieMy, KoTopasi MpOSIBISETCS B COXpPaHEHUM TEHJICHIIMU POCTa KOJIUYECTBA
HEKOHKYPEHTHBIX  CIIOCOOOB  ONpENeNieHUsT MOCTaBIIMKOB. OJTa  TEHJECHLHUA
HEraTUBHBIM 00pa3OM BIMSET HA YPOBEHb KOHKYPEHLIMH, KOTOpas B CBOIO OYEpEe.lb
MemaeT A3(PQPEKTUBHO M MNPOAYKTHBHO pa3BUBATHCS KOHTPAKTHOW CHUCTEMBI,
MOPOKJ1ast KOPPYNLUOHHBIE PUCKH.

MeTonoiaoruyeckue OCHOBBI HCCIEIOBAaHHUS OCHOBAaHbI Ha OOIIEHAYYHBIX,
YaCTHOHAYYHBIX U CIELMAIbHBIX METOJaxX HucciefoBaHus. B udactHocTH, B pabote
UCIIOJIb30BAaHBI TaKW€ METOABl Kak: (PpOpMalbHO-IOPUAMYECKUN, CHUCTEMHO-
CTPYKTYPHBIA, JKCIEPUMEHTAIbHBIA, METOJl CTAaTUCTUKU, METOABl MPOOJIEMHO —
IOPUIAYECKOT0 ¥ IIPOrPaMMHO-1IEJIEBOTO TTOAXO0B.

[IpumeHsis CHUCTEMHO-CTPYKTYPHBIH METOJ B HCCJIEIOBAHWU MPOOJIEMATUKU
KOHKYPEHIIUM MEX]y YYaCTHHUKAMU 3aKyINOK, MOKHO BBIJIETUTh JIBa CIOCO0a
ompe/eeHus TOCTABIINKA: KOHKYPEHTHBIN U HEKOHKYpeHTHBIN. K mepBomy cioco0y
OTHOCSITCSI KOHKYPCBI, ayKIIMOHBI M 3alIpOChl KOTUPOBOK B 3JIEKTPOHHOU (opMme, a KO
BTOPOMY — 3aKyIIKM TOBAapOB y €IMHCTBEHHOT'O MOCTABUIMKA.

Kpome Toro, ciaemnyer OTMETUTh, YTO OAHUM U3 (PaKTOPOB, CIIOCOOCTBYIOIIUX
Pa3BUTHUIO KOPPYIILMOHHBIX OTHOILICHUHW, SBISIETCS OTCYTCTBHE TOM CamMoOM
KOHKypeHIIMU. [[OHATHS KOHKYpPEHLMSI U KOPPYIUHMS HEPA3PBIBHO CBI3aHBI MEXKIY
coOoii. Hanuune KOHKYpPEHIIMM Ha pPBIHKE CIOCOOCTBYET CHIKEHUIO YPOBHS
KOppyNuuU, U HA00OPOT, BHICOKMU YpOBEHb KOPPYNUUHU B SKOHOMHUKE MEIIAeT
Pa3BUTHIO KOHKYPEHIIMW, W3MEHSSI CTUMYJBl U Pe3yIbTaThl (PYHKIIMOHUPOBAHMSI
PBIHKOB.

B pamkax ucnonp3oBaHus (HOpMabHO-IOPUINIECKOTO METOJa MCCISAOBAHUS
MPOU3BEIEHO PAaCCMOTPEHHUE HOPMATHBHO-TIPABOBBIX  JJIEMEHTOB B  cdepe
roCyJJapCTBEHHOTO 3aKa3a. /[aHHbI METOX SIBIAETCS OJHUM M3 OCHOBHBIX 3JIEMEHTOB
METOJOJIOTUN FOPUAUYECKUX HccienoBaHui. OH TO3BOJSET BBIIBUTH OCHOBHBIE
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MOHSATUS W ONpPEACNICHWs Hay4YHoro wucciefaoBanus. llpumensiss ¢dopmanbHO-
IOPUANYECKUI METOJI B paMKax HCCIIEIOBAHUSI PACKPBIBAIOTCS OCHOBHbBIE TTPUHIIUIIBI
KOHTPAKTHOMN CUCTEMBI.

Tak, B coorBeTcTBUU C CT. 6 DeaepanbHoro 3akoHa ot 5 anpeins 2013 roga Ne
44-03 «O KOHTpAKTHOM cucteMe B cdepe 3aKyloK TOBapoB, paboOT, yCIyr s
oOecreueHus roCcyJapCTBEHHBIX U MYHULIUMIAIBHBIX HYXI» (nanee — denepaabHblii
3aKOH) KOHTpaKTHAas CUCTEMa OCHOBBIBAETCSl HA MPUHIIUIIAX: €JUHCTBA KOHTPAKTHOM
CUCTEMBI, OTKPBITOCTH, MPO3PAYHOCTH HH(POpPMALMU, OOECHeUeHUs KOHKYPEHIIHH,
npodeccuoHanM3Ma 3aKa34ruKoB, CTUMYJIUPOBAHNS WHHOBAIIMM, OTBETCTBEHHOCTH 32
pe3ynbTaT, 3Q(PEeKTUBHOCTH MPOBEACHHS 3aKyTOK [3].

[Ipumensis MeTo MpoOJEMHO-FOPUINYECKOr0 MOIX0a MOXHO OOHApYKHUTh,
YTO TpPHU  YCOBEPIICHCTBOBAHWM  HOPMATHUBHO-TIPAaBOBOM  0a3el B cdepe
rocyJapCTBEHHOTO 3aKa3a HAOII0AAEeTCs TEHICHIIMS K YBEIMUYEHUIO UCIIOJIb30BaHUS B
rOCyJapCTBEHHBIX  3aKylNKaX  HEKOHKYPEHTHBIX  CIIOCOOOB  OIpEACIICHUS
MOCTABIIUKOB, YTO MPOTHUBOPEUYUT OJTHOMY W3 MPUHIIMIIOB KOHTPAKTHON CHUCTEMBI —
oOecrieueHrne KOHKYPEHIUH.

DenepaibHBIN 3aKOH COAEPKUT MEPEUCHb CIIy4acB 3aKyIKH Y €IUHCTBEHHOIO
MOCTAaBIIMKA. YKa3aHHBIA TIEpeueHb BKIIOYaeT B cels Oonee 50 pa3iuyHBIX
OCHOBaHMM, OJTHAKO y 3aKa3UMKOB HamOoJiee TMOMYJISPHO OCYIECTBICHUE 3aKyIKU
TOBapoOB, padOT, YCIYT Y €IMHCTBEHHOTO MOCTAaBIIMKA, ONPEACIICHHOTO YKa30M MU
pactiopsikenueMm  IIpesunmenta Poccuiickoit  ®enepanuu, aub0 B CiIyyasx,
YCTaHOBJICHHBIX NopydeHusMH lIpesnnenra Poccniickon denepannu, y noCcTaBIInKa
(moapsAYMKa, UICIOTHUTENS ), ONIPENEIEHHOTO TOCTAHOBIEHUEM UJTU PACTIOPSKEHUEM
[IpaBurensctBa Poccuiickoit denepannu.

N3 orpoMHOro pazHooOpasus METOI0JIOTMYECKUX OCHOB MCCIIE0BAHNN HENb3s
000WTH METOJ CTAaTUCTUKU. [IprMeHsIst METOJT CTATUCTUKU MOKHO BBIJICITUTH IICHHBIC
CBEIEHUS O TEHIACHUMUSAX YBEIMYEHUS TMPOBEJECHUA MPOLEAYpbl  3aKYIOK
HEKOHKYPEHTHBIM criocoOoMm. Tak, cormacHo uHMOpMAIUU, TPEACTABICHHONW Ha
odpurmanbHoM caiite MwunuctepcrBa ¢unancoB Poccuiickoit ®deneparmuu na III
kBapTtas 2022 roga CTOMMOCTHON O0BEM 3aKYIOK, 3aKJIIOUEHHBIH KOHKYPEHTHBIM
crmocobom coctaBun 5 072,8 mupa. py0., a HEKOHKYpPEHTHBIM criocooom - 1 902,3
MIpa. pyo. [4].

[Io pannpiM @enepanbHOU Ciy:)KObl rocygapcTBeHHOW crtatucTuku BBII
Pocculickon denepanuu 3a 3TOT ke NMEPHUOJ pABEH B TEKYIIUX LieHax 36 828,8 mup.
pyOneii. ComocTtaBuB 3TH JIaHHbIE C JaHHBIMH TOCYAApCTBEHHBIX 3akynok BBII
3aKyMOYHBIX TMPOILEAYp KOHKYPEHTHBIM CIOCOOOM cocTaBui okojio 12 %,
HEKOHKYPEHTHBIM criocoboM — 4 %. CrnenoBaTenbHO, IPUMEHEHUE CTATUCTUYECKOTO
METO/Ma TO3BOJSIET OTMETUTh, UYTO HEKOHKYPEHTHBI  crmocod  3aHMMaeT
3HAYUTEIBHBIN MPOIEHT OT 001Iero 00beMa BCeX 3aKyMOUYHBIX mporeayp [5].

Becomblii BKJag B HM3YyYEHHH METOJOJIOTMYECKUX OCHOB HCCIIEIOBAHUS
npoOieM,  CBSI3aHHBIX € COBEpIIEHCTBOBAHMEM  3aKOHOJATEIbCTBA O
rOCyJIapCTBEHHBIX 3aKyIlKax, BHEC MNPOrpaMMHO-IeNeBOM mnoaxona. IIporpammuo-
LEeJIEeBOM MOAXOA — 3TO (PYHAAMEHT OCYLIECTBJICHUS TOCYJapCTBEHHBIX 3aKYTOK.
Pa3Butue  mporpamMMHO-1I€NIEBOIO  OIOJKETHOTO  IUTAHUPOBAHUS  HAMPSAMYIO
WHTETPUPOBAHBl C IUIAH-TpauKaMu 3aKyIMOK. [ OCyIapCTBEHHBIE MPOTPaMMBI
SBJISIFOTCS OJHUM W3 KJIIOYEBBIX HAMNpPaBJICHUM TOBBIMICHUS 3(P(HEKTUBHOCTH
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OrO/KETHBIX pacxofoB. llonTBepxaeHUE TOMY CIY>KUT TpPUHSATas KOHLEMLHUS TI0
MOBBIIICHUIO 3(PPEKTUBHOCTH OIOMKETHBIX pacxogoB B 2019-2024 ropax,
yTBepKJeHHas pacnopsokeHuem IlpaButensctBa Poccuiickoir ®Penepanuu ot 31
auBapst 2019 roga Ne 117-p. Ona npemycmaTpuBaeT NIEUCTBHS MO 0OECIEUECHHIO
JOJITOCPOYHON COAJTaHCUPOBAHHOCTH M YCTOWYMBOCTH OIO/DKETOB OIOHKETHOU
cucrembl Poccuiickon ®denepany B TOM YHUCJIE COBEPIICHCTBOBAHHE CHCTEMBI
3aKyMOK TOBapOB, padOT, YCIYT JJI FOCYJAPCTBEHHBIX U MYHUITUTATBHBIX HYK/I.

OpHuM U3 cocoOOB M3YUYEHHUsI OCHOB COBEPIIIEHCTBOBAHUS 3aKOHOJATEIbCTBA
B TOCYJApCTBEHHBIX 3aKyIKax CIY>KHT SKCIIEpUMEHTaJbHbI MeroA. B kauectse
AKCIIEPUMEHTA MOXET BBICTYNHUTH OJIUH cyObekT Poccuiickoit denepalyu, KOTOPOMY
OyIeT MpeUIoKEHO CYy3UTh CIUCOK MO OCYIIECTBICHHUIO 3aKYNOK y €IWHCTBEHHOIO
MOCTABIIUKA, MPEAyCMOTpeHHbIA cT. 93 denepanbHOro 3akoHa. J[aHHBIM MeTOX
MTO3BOJIUT PACCMOTPETh IIOCTABJICHHBIE MPEIJIOKEHUS B pEaJbHBIX YCIOBUSX,
YCTAaHOBUTH BO3MOKHOCTh X MPUMEHEHUS HA MPAKTUKE, BBISIBUTH MOJIOKUTEIbHBIE U
OTPULIATEIbHBIE CTOPOHBI SKCIIEPUMEHTA.

Takum  oOpa3oM, B  paMKax  [pPaBOBOIO  pEryJupOBaHUs IO
YCOBEPIIEHCTBOBAHUIO 3aKOHOJATENIbCTBA B TOCYIaPCTBEHHBIX 3aKyIKaX HEOOXOAUM
LEJIOCTHBIM IOAXO0Jl, KOTOPHIM BKJIIOYAET B c€0sl pa3IMyuHble METOJbl M IOJXOJBI.
Bb1Oop mpaBMIIBHOTO METOAA MO3BOJUT JOCTHYb IOCTABICHHBIX LIl W 3aaad
nepen uccienosareneM. OCHOBONOJAralOIIMMU METOJAMH B YaCTHOCTH B JAHHOM
UCCJICIOBAHUM TIOCHY)KHJIA Takhe METOJbl, Kak (QopMaIbHO-IOPUINYECKU,
CUCTEMHO-CTPYKTYPHBIN, O3KCIIEPUMEHTAIbHBIN, METOJl CTATUCTHKH, METOJBbI
MpOOJEMHO — IOPUANYECKOTO U MPOrPaMMHO-LIENEBOr0 MOAX0A0B. VX npumeHeHue
CHOCOOCTBYET K  ONpPEIENICHUIO  JajbHEMIIeHd  CTpaTerMu 1O  Pa3BUTHUIO
3aKOHOJATEIbCTBA B PAMKAX KOHTPAKTHON CUCTEMBI.
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CoBpeMeHHBIE YCIIOBHS CKJIAJIBIBAIOTCS TaKUM OOpa3oM, YTO MPAKTHUUYECKU B
KaXJIOW CEeMbe €CTh TPAHCIOPTHOE CPEJICTBO, MOTOMY Kak O€3 HEro 4eloBeK
nepecraetr ObITh MOOWIBHBIM. CylllecTBylOIIee pa3HooOpasre aBTOMOOMIIEH
MO3BOJISIET KaXKJIOMY Mojo0paTh HauOosiee YIOOHBIM W TNpUEeMIIEMbIN aisa cels
BapUaHT.

Hanuune B oOmecTBe OOJBIIOTO KOJUYECTBA TPAHCIOPTHBIX CPEACTB H
KauyeCTBO JOPOXKHOTO MOKPBHITUS HEN30€KHO MPHUBOJUT K BOZHUKHOBEHHUIO OMACHBIX
CUTYaIlMi, KOTOPbIE MOTYT IOBJIEYb JTOPOKHO-TPAHCIIOPTHBIC TPOUCIIECTBUS (1ayiee
— JTII). Cornacno odunmansaeiM nanHbiM [WB/IJ Poccum 3a 2022 ron Ha
teppuropun PO 6wu10 3apeructpuposano 126 705 ATII, B kotopsix morudio 14 172
yesoBeka [1].

[IpuBeneHHBbIE JaHHBIC TTOKA3BIBAIOT OYEBUIHOCTH OOIIECTBEHHON OMACHOCTH
JATII, a Takke BUHOBHOCTh JHI[ B HX COBEPIIEHWH, YTO MOIATBEPXKAACTCS
peo0IaatoIMM YUCIOM MPUYUH TaKUX UHIUIACHTOB, CBA3AHHBIX C «UEJIOBECYECKUM
dakropom» (oxoso 80% wu3-3a Hapymenuit [1J1J1) [2, c. 208].

Jluua, coBepiaromye MPECTyIICHUs, B cepe JOPOKHOTO JABUKEHHS, UMEIOT
ONpPENCIICHHbIE OTJIWYMA B  HPABCTBEHHO-TICUXOJOTMYECKHUX  CBOMCTBAX  OT
3aKOHOMOCIYIIHBIX TPaXKIaH. ITO BBI3BAHO TEM, YTO MIPUYUHOMN MPECTYIHBIX aBapHil
CTAHOBUTCS B TMEPBYIO oOuepelb NpeHEOpEeKeHWEM IpaBWIaMH O€30MacHOCTH U
MPEAOCTOPOKHOCTH, & HE caMa o ce0e JOPOKHASI CUTyallus HE.

KpuMuHosiornueckass  XapakTepucTuka JIMYHOCTH  ydyacTHukoB  JITII
CBUJIETEIBCTBYET O TOM, YTO OOJIBIIMHCTBO M3 HUX CTAHOBSITCS HEYCTOWYMBHIMHU U
CUTYaTUBHBIMM TPECTYIMHUKAMH, TIOTOMY KakK OOJBIIMHCTBO MPOUCIHIECTBUM
MPOUCXOMST CIOHTAHHO, O€3 HajauuMsl yMbIcHa. Takke BaXHO 3aMETUTh, YTO
U3y4YECHUE JIMYHOCTH Y4aCTHUKOB JTII CIOCOOCTBYIOT  peaju3aluu
KPUMHUHOJIOTHYecKkoro mpodaiiaunra [3, ¢. 67-69].

HeobxoaumMo 0TMETUTh TOT PakT, 4YTO U B MPECTYIIICHUSIX B cpepe TOpOKHOTO
JBI)KEHUSI BCTPEUAIOTCS M 3JIOCTHBIE MPECTYIHHUKU, O YEM CBUIETEIBCTBYET TaKOE
KaueCTBO KaK CHUCTEMaTUYHOCTh. OJHUM M3 MPUMEPOB TAKUX MPECTYINHUKOB
SBJISIFOTCS TaK Ha3bIBAEMbIE «ABTO-TIOJICTABIIUKWY, KOTOpBIE IIEJIEHAIIPABICHHO
CO3/aI0T aBapUHHBIE CUTYAIIUH JIJIs1 UCTPEOOBAHUS C IPYTUX JIUIL JCHEKHBIX CPEJICTB,
yTOOBI HE MIPUBJICKATh K MX K OTBETCTBEHHOCTH 3a coBepiienue JTII. [lesaus Takux
JIUI TIOANAAI0T MOJI TPU3HAKUA TAKOTO MPECTYIUICHUS, KaK MOIIEHHWYeCcTBO (cT.159

69



YK P® — korjga uenpi0 MOCSrareabCTBa CTAHOBUTCS TMOJIyYEHHE MTPUOBUIM OT
JICHEe)KHOM KOMIIEHCALUY 32 IPUYUHHBIN yIIepo) Tub0 Kak BIMOTaTenbeTBO (CT. 163
YK PO — B ciydasx ucTtpeOOBaHMS JIEHEKHBIX CPEACTB Yy JHUI, KOTOPHIE CTaIH
BUHOBHUKaMU noActaBHoro JITTI).

[lon «aBTOmMOACTAaBOW», Ha HAIl B3MVIAA, HEOOXOAUMO TOHHUMATh
IIPEJHAMEPEHHOE MPOUCIIECTBUE HA JOpPOTe, CO3JAHHOE II0 OIPEAEICHHOMY
YMBIIUICHHOMY CLEHApUIO BCJIEACTBHUE MPOBOKALIMOHHBIX JIEUCTBUU MCIOIHUTEIEH.
[Ipu 5TOM [NOpOKHBIE HHCIEHHUPOBKM HauOoJiee XapaKTepHbl Il TOPOJOB C
VHTEHCUBHBIM JBWKCHHEM, MOTOMY KaK B TAaKMX YCJIOBHSX JIETYE CO3JATh TAKHE
CUTYyalUU.

Ha wnam B3rmsn, Jumoa  COBEpPIIAIOIIME TMOAOOHBI  JESHUS  SIBISIOTCS
IIPECTYIIHUKAMH, IIOTOMY KaK:

— CBOMMHU JICUCTBUSAMU OHH NMPUUUHAIOT yIIepO HEBUHOBHBIM JIUIIAM;

— pE3yJIbTaTOM HX JEATECIIBHOCTH CTAHOBUTCS IIOJy4YEHUE BO3MOXKHOCTH
MOJIb30BaHUSI UMYIIIECTBOM, MOJTYYEHHBIM OOMaHHBIM ITyTEM;

— B HUX JCWCTBUAX HMeEETCS OOIECTBEHHAass OMNAacHOCTh, TaK Kak Ipu
nHcuenuposke JITII MoryT mocrpanars cirydaiiHbIE JIFOIH.

Ha cerognsmHunii eHb, NaHHBIE NPECTYIUICHHS B OCHOBHOM COBEPLIAIOTCS
IPYIIION JIML, KOTOpas IPUMEHSET WHTEIUIEKTyaJlbHbIE METOIBI BO3JICHCTBUSA Ha
xKepTBy. OCHOBHBIM yYaCTHMKOM TaKOW TpYyNIbl SBISETCA JIMIO-BJIAJENEL]
JOPOTOCTOSIIIIET0 aBTOMOOMJISI, KOTOPBIM HEMOCPEACTBEHHO CO3/Aa€T aBapUUHYIO
CUTYallMI0 M BEIET IUAJOr C moTeprneBmIMM. OcCTanbHbIE YYAaCTHUKM B OCHOBHOM
BBICTYIIAIOT B POJIM CBUIETEIEH IIPOUCIIECTBUS, KOTOPBIE IIOMOTAIOT OKa3bIBATh
BO3JICICTBHE HA YEJIOBEKA, YTOOBI CKJIOHHUTH €r0 BBIIUIATHTH JEHEKHBIE CPEJICTBA
(marmpumep, Moryt cHATb MomeHT J[TII Ha BuIeo W TOATBEPXKAATh MPaBOTY
JNEUCTBUI COYYaCTHHKA).

Ha ocHoBe ananmm3a cyieOHON NpakTHKe HamMu ObUI CIENaH BBIBOJA, YTO
OCHOBHOM NPUYMHOW  COBEPUIEHUS  «ABTONOACTaB»  SIBISAETCS  KOPBICTHAA
COCTaBJISIIOLIAS,, TMOTOMY 4YTO TakKMM CHOCOOOM OHHM 3apa0aThIBalOT IMpUEMIIEMbIC
JIEHE)KHBIE CYMMBI 3a KOPOTKHUH IIEPUOJ BPEMEHH.

Tak, npuroBopom LleHTpanbHOro paitonHoro cyaa r. HoBoky3Henka Oblia
OCYXKJIeHa TpyImma Juil, coBepmmBiias uHcueHupoBky JITII B uenmsax oOmana
CTPaxOBOM KOMIIAaHMM M JIMLA, HAXOJUBIIETOCS 3a pyJieM JPyroro aBTOMOOWIIA,
(moreprnieBiero). B onuceiBaeMol cuTyaluu MoApoOHO M3JIaratoTCsl BHIOJHSEMbIE
POJIM Ka)KOOTO U3 YYaCTHUKOB. [IepBbIii y4aCTHUK-BOAUTEND, BBIITOIHUI IEUCTBUSA 110
uHcuenupoBku JTII, BTOpo#- BBIMONHT (QYHKUMA 1O TOI00PY BOIUTEINS
«BuHOBHOTO» B JITII aBTOMOOWIISI, KOTOPBIM B TMOCJIEIYIONIEM CTaHOBUJICS
noTepreBmuMm [4].

CrouT OTMETUTH TOT (DaKT, YTO LEJBIO MPECTYIHBIX MOCATATENIbCTB HE BCeraa
BBICTYNIAIOT JAPYIME€ YYaCTHUKH JOPOXKHOIO JBWXXEHUU. DBBIBAIOT cCiydan, KOrna
IIOTEPHEBIIMMU  OT MOIICHHUYECKUX CXEM  3JI0YMBIIUIEHHUKOB CTaHOBATCS
CTpaxOBble KOMIAaHUM, KOTOPbIe 00S3aHbl BBIIIJIAYMBATh JICHEKHBIE KOMIIEHCAIIUU 32
PEMOHT aBTOMOOMJIS, KOTOPBIN HE ObLI MOJyYEeH Ha CaMOM JIeJie.

OobmectBenHas omnacHocts JITII He BbI3BIBa€T BONPOCOB, IMOCKOJBKY
aBTOMOOUJIIb SIBJIIETCSI KICTOYHUKOM IOBBIIIEHHONW OMAacHOCTH U B PE3yJbTaTe TaKUX
IPOUCIIECTBUA MOTYT MOCTpaZaTh HEBMHOBHBIE JIOAU. B 1emsx mpoduiiakTuku
JNTII, ma Ham B30I, HEOOXOAUMO OOCCIEYUTH IIOJHBIA OXBaT TOPOJICKOM
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JNOPOXXKHON CETH BUIAEOKAMEPAMH, IIOCKOJIBKY O3TO IIOCIYKUT JOIOJHUTEIBHBIM
CTUMYJIOM IS COOJIOZICHHS YCTAaHOBJICHHBIX MPABUI BOJUTEISMHU.

Jis  BbIABICHMS (DAKTOB  «aBTOINOJACTaB» HEOOXOAMMO BECTH  Y4YET
3apeructpupoBaHHbIX I TII, B 1eJAX BBIABICHUS OTAEIBHBIX TPAHCIIOPTHBIX CPEJCTB,
KOTOPBIM MPUYMHSIICS KaKOW-TMOO Bpel B pe3yJbTaTe aBapuu, sl MPOBEICHHUS
IIPOBEPOK HA NMPUYACTHOCTH K COBEPIIEHUIO «aBTOIIOJCTABY UX BIIAJEIIbLEB.
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B Hacrosiee Bpemsi, B BEK BBICOYANIIETr0 pa3BUTHS HAYKU U TEXHUKU, KOTOPOE
3aTPOHYJIO MPAKTUYECKU BCE CPepbl NEATEIBHOCTH OOILECTBa, BCE PaBHO HMEIOT
MECTO HEraTUBHBIE IIPOSIBICHMS, KOTOPBIE 3a4acTyl0 HOCSAT MEKIyHAPOIAHBIN
xapaktep. OJHON U3 TJIaBHBIX OTPACIEN MEXKAYHAPOAHOW MPECTYNHOCTU SIBJISIETCS
OpraHu3alysi HAPKOUHIYCTPHUH.

Ecny npoBOAUTE CONOCTABIEHHE YKa3aHHOTO BU/IA IPECTYIHOCTH C YPOBHAMMU
IIPECTYIUICHUM, MPEeIyCMOTpeHHbIX «Boponkoil IllecTtakoBa», TO HapKOWHIAYCTPUS
OyJeT HaXxOIWTbCA Ha OJHOM W3 BBICUIMX YPOBHEH, HauMHasg OT BHYTPEHHEIO
rocyJapCTBEHHOTO ypOBHS (MATHIA YpOBEHb) M 3aKAHUMBAs IUIAHETAPHBIM
(onmurapxuveckuM) (IeBSATHIA ypoBeHb). KOHKpETHbIN 3aHMMaeMblii ypOBEHb OyleT
3aBUCETh OT OpPraHMW3alMyd HAPKOMHIYCTPHHM U €ro pa3Mepa, MOTOMY Kak HCTOpHS
Hallel MJaHeThl 3HAeT, KAaK PErHOHAIbHbIE HAPKOCTPYKTYpPbl, TaK M MHUPOBBIC
(manpumep, «Hapkoumnepus» [1adbno Ickodbapo). B cBsi3u ¢ 3Tum npeasiaraem 0osee
NOAPOOHO PAaCCMOTPETh OPraHU3AIMOHHYIO CTPYKTYPY HapKouHaycTpud [1; ¢. 25].

CTpykTypa HapKOMHIYCTPUHM TMPEACTABISET COOOM CIOXKHYIO CHUCTEMY,
KOTOpasi BKJIIOYAeT B ce0sI MHOXKECTBO CTPYKTYPHBIX €IUHMII, OT IPOU3BOAUTENEH U
OpraHu3aToOpoOB JO TOPrOBLEB HAPKOTHKAMHU M pacnpocTpaHuTenei. B cnenmanbHbIX
HCCJIEIOBAHMAX YKa3blBa€TCd HAa TaKHE COCTABIISIIOLNIME HAPKOMHAYCTPUU Kak
HapKOMPOU3BOJICTBO, COLIMATIbHBIA HAPKOTH3M, HApKOOM3HEC HAPKOTEXHOJIOTHH [7].
Kaxp1ii y4acTHHK TaHHOM KPUMUHAJIBHOM CTPYKTYPBI UTPAET ONPEICIICHHYIO POJib
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B O3TOM IIpOlLlECCE€: OJHM KOMIIAHMM MMEIOT JOCTYIl K CBIpbIO, a Jpyrue
NPEeNOCTaBISAIOT HHPPACTPYKTYpPY M YCIAYTM Il TMOAJAEPKKH CHUCTEMBbL. Takoe
pasziesieHue Tpylna B HapKOMHAYCTpUHM obOecrneunBaeT Ooisiee 3(P(HEKTUBHYIO H
OpPraHU30BaHHYIO pabOTy, HO 3TO TAKXKE 3aTPYJIHIET MPABOOXPAHUTEIBLHBIM OpraHaM
IIPECEUYEHUE ICITEIbHOCTU BCEH ceMbU. JJI1 OnpeieIEeHHOr0 MOHUMAHUS CTPYKTYPBI
HApKOMHAYCTPUM HMEET YroJIOBHO-TIPABOBOWM aHANIM3 OPraHU30BaHHBIX (opM
OPECTYIHOTO TMOBENEHUS [6], 4YTO, OJHAKO, SBJISETCS MPEIMETOM JIPYTrOro
UCCJIEIOBAHMS.

Bcro cTpykTypy HapKOMHIYCTPHUH MOYXHO Pa3JeiIUTh Ha HECKOJbKO YPOBHEH
[2; c.231].

1. Uneiinple BIOXHOBUTENM (JIaHHBIE JIMIIA OCYILIECTBISIIOT — OOIIee
PYKOBOJICTBO HAaJl BCEMHU YPOBHAMH CTPYKTYPbl HApKOMHIYCTPHH, KOOPAUHUPYET
paboTy MHTEPHET-Mara3uHOB U MOCTaBKY HapKOTHKOB).;

2. [IpousBoauTenu HAPKOTUYECKUX CPEJCTB U BEpOOBIIMKH (3aHUMAIOTCS
U3TOTOBJICHHE W IPOU3BOJCTBOM HApKOTHKOB, a TAakKK€ IOUCKOM JUL, KOTOpPBIE
OyAyT 3aHUMAThCS MPECTYNHOMN AESATEIbHOCTHIO).

3. Kyppepsl (OCYHIECTBISAIOT ONTOBBIE NIEPEBO3KY HAPKOTUYECKHUX CPENICTB
OT HUX U3rOTOBUTENEH [0 JHUL, KOTOpble OyayT B JajbHEHIIEM 3aHUMAaThCS
pacnpoCTpaHEHUEM JIaHHBIX BEIIECTB JMOO J0 3apaHee OOrOBOPEHHBIX MECT
XpaHEHHUsI- TAWHUKOB).

4. Hucnerdyep (OCYHIECTBISET KOOPAMHALMIO MEpeJayd HapKOTUKOB OT
KyphEpPOB WJIM M3 TAWHUKOB TEM JIMIAM, KOTOPBIE HEMOCPEACTBEHHO OyAyT
pa3MellaTh 3anpelleHHbIe BeNIeCTBA (TaK Ha3bIBaEMbI€ 3aKJIaAK1) WIH OCYIIECTBIISITH
MPOJAaXKy HEOOIBITUMU MAPTUSIMU 3aKA3UHKAM ).

S. Po3ununble pomu (K JaHHOM KAaTerOpuud OTHOCAT  PO3HUYHBIX
HAapKOKYPbEPOB-  «BaKJIaAUYUKOBY»;  «(pacOBUIMKH»,  KOTOpbIE  3aHUMAIOTCS
pacrpezieieHueM ONTOBBIX IOCTABOK Ha 0oyiee MEJKUE MapTUH; «CHOPTHKUY -
rpynmna JroJed, 3aHUMAIOIIMXCS KOHTPOJEM 3a JACHCTBYIOUIMMHU IIpaBUJIaMU B
KOHKPETHOM  HApKOMHIYCTPUH, «TpaapeTduku» - Jula, 3aHUMarouecs
pacnpocTpaHeHHMEM pekjiaMbl Ha (acagax 34aHUM M 3a00pax C TOMOILBIO
OAJIIOHYMKOB C KPAaCKOM M 3apaHee NOJArOTOBJIECHHBIX TpadapeToB U ApyTue).

[IpennaraeM paccMoTpeTh ©Oojiee MNOAPOOHO AESITENBHOCTh HEKOTOPBIX
crelHanu3alini, KOTOpble COOTBETCTBYIOT HU3IIEMY (TISITOMY) YPOBHIO PUBEICHHON
HaMU CTPYKTYpbl HapKOMHAYCTPUHU, MOTOMY KaK 3a4acTyl0 OHU BOBJIEKAIOTCS B
IPECTYIHYIO JIeATeIbHOCTh HE TI0 CBOEH BOJIE, a CIeAyeT ONpPeNesICHHON UIE0JIOTHH,
pACIIPOCTPAHAEMON MPEACTABUTENSAMU BBICIIMX ypoBHEW. Ho Tem He MeHee Jmina
JAHHOM MPEeCTyNMHOM KaTeropuu OyayT IPUBJIEKATHCS K YTOJIOBHON OTBETCTBEHHOCTH
HE TOJIbKO 33 COBEPILICHHOE MMM JesiHuE, HO Takxke U 1mo cT. 210 YK PO, T.e. 3a
y4acTHe B MPECTYIMHOM COOOIIECTBE.

Ponb «3akimamuukoB» M BBITIONHSIEMbIE MU (YHKIIUA CTAHOBUTCS PEabHBIM
OTCIEIUTh MO AaHaJM3y MPUHATHIA CyIeOHbIX pemeHud. OJHUM U3 MPUMEPOB
OMHCaHUsl TPOTHUBO3AKOHHBIX JIEHCTBUM, HANpaBiICHHBIX Ha COBIT HAPKOTHUKOB,
nponucansl B npuroope InakoBckoro paiioHHOro cyza CTaBponoiabCKOro Kpas oT
09.02.2022 roga [3]. CornmacHO NaHHOMY aKTy, JMIO OBLIO OCYXKIEHO 3a COBIT
HAapKOTUYECKUX CPEACTB, a MMEHHO OH 3a MOKYNKY M COBIT JaHHBIX BEIIECTB
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pa3nuuHbIMH crioco0aMu. OCHOBHBIM CHOCOOOM €ro MpPecTymHOW AesTeNTbHOCTU
BBICTYNaJl OECKOHTAaKTHBIA CIOCOO, KOTOPBIA OCYIIECTBISJICS IyTeM BeIEHUs
NEPENUCKU Yepe3 pazIudHble MECCEHKEPhl U OCTaBJICHUSI HAPKOTHUECKUX BEIECTB
B 0OTOBOPEHHBIX MECTaX.

Uro kacaercs «(acoBIIMKOBY», TO B JIaHHOW KaTEropuu MnpeoOiagaroT Jvia
KEHCKOTO TI0JIa, HMEIIIME B CBOEM IOJb30BAHUM HKUJIOE TMOMEIICHUE U
POXKUBAIOIIMM B HEM OJIHM JIMOO C KEM-TO, KTO TaKXK€ 3aHUMAETCs MPECTYITHOU
AesTenbHOCThI0. OOBIUHO (PacCOBIIMKAMU SIBISIOTCS OJMHOKHUE CBYILIKU, BEAYIINE HA
MEePBBINA B3I OOBIYHBIA 00pa3 KU3HU, B CJIEICTBHE YETO HE BBI3BIBAET COMHEHHM
UX TOCEIIEHUE MOJOJBIMU JIIOJAbMH, KOTOpBIE 3a0UpaloT pac(acoBaHHbBIC MapTHU
HAapKOTUYECKMX BEIIECTB W MEPEeNaloT HUX 3aKjJaJuuKaM i JaJIbHEWIIEro
pacnpocTpaHEHUs.

OmHMM U3 TPUMEPOB peanu3aui GyHKINH «()acoBIIHKaY SBISIETCS IPUTOBOP
Oxktsi06pbckoro paitonHoro cyna r. Kpacnospcka ot 13.06.2017 roma [4].
OcyxJIeHHOE JIMII0 3aHUMAaJIOCh COOpPOM HApKOTHKOB B OONBIIMX OOBEMax M €ro
pacnpezenieHueM Ha Oojee MEHbLIME YacTd, AJi1 JalbHEWIIEro pa3MEIlEeHus B
OOrOBOPEHHBIX € MOKYATEISIMH MECTaX.

Taxke HEOOXOAUMO OTMETHTH TOT (akT, 4To 3PGHEKTUBHOCTH ACHCTBUH,
BBITIOJIHAEMbBIX HUKHUMHU YPOBHSIMU MPECTYTHON UEPAPXUU HAPKOUHIYCTPUH TIPSIMO
3aBUCUT OT BBINOJHSAEMBIX JEUCTBUN  HAEWHOro BAoxHOBUTENSA. JlaHHOe
YTBEP)K/ICHHE HAaXOJUT OTpak€HHWe W B CyneOHOM mnpakTuke. Tak B NpUTroBOpe
CoikTBIBKapckoro ropojckoro cyaa Pecnyomukun Komu ot 10.07.2020 moapoOHO
ONMCAHbl JEHUCTBUSA HJIEWHOTO BJIOXHOBUTENS CO3JAHHOM MPECTYIIHOM TPYIMIIBI.
OcyxJIeHHOE JIMIIO0 MOCTOSIHHO MOJAJEPKUBAJI0 KOHTAKT C BOBJICYEHHBIMH JIMLIAMH,
LEJIbI0  KOTOPOTO  BBICTYHAJIO MOJJCPKAHUE TMPECTyNHOW MOTHBAUMU U
pacripeiesieHne 00s3aHHOCTEN MEXy YYaCTHUKaMH [5].

[IpoBeneHHBI aHANM3 CTPYKTYpPhl OPraHU30BaHHBIX Tpymm B  cdepe
HAPKOMHAYCTPUHU TIO3BOJISIET ClIeNaTh BBIBOJ O TOM, YTO JAHHOW TpYIINE MPHUCYIIA
CIIOKHAsl, HO XOpPOIIO pa3iuuyuMasi HepapxHs, COCTOALIAs U3 OMNPEEICHHBIX
yYpOBHEH, KaKJIOMY M3 KOTOPBIX CBOMCTBEHEH OIpECICHHBIH KPYr O0O0S3aHHOCTEH.
3HaHWEe JaHHOW CTPYKTYpbl M KPUMHUHOJOTHYECKHUX OCOOEHHOCTEH OTIETbHBIX
MPECTYIHBIX CHEIHMAIU3AIUNA MOKET CIIOCOOCTBOBATH MOBBIICHUIO d(PPEKTUBHOCTU
npOoPHUIaKTHYECKON  EATETbHOCTH, OCYIIECTBIIEMONW  IPaBOOXPAHUTEIbHBIMU
opraHamu.

Bcio cTpykTypy HapKOMHIYCTPUM MOXHO MPEICTaBUTH B (opMe, MOA0OHOIM
«Bopomnke IllecTtakoBay, riae nepBolid (HU3IIKKA) YPOBEHb OyIyT 3aHUMATh PO3HUYHbBIC
pOJIM, BTOPOM — JIMIA, OCYIIECTBISIOIMINE KOOPAMHALMIO JIBMXKEHHS HAPKOTHKOB,
TPETHUH — OINTOBBIC HAPKOKYPHEPHI, YETBEPTHIH — MPOM3BOAMTEIIN HAPKOTHYCCKUX
CPEICTB U BEpOOBILIMKH, a MOCHEAHUI (HAWBBICUINI) YpPOBEHb B JAaHHOW MEpapXuu
OyZIeT OTBE/ICH UICHHBIM BIOXHOBUTEISIM KPUMHUHATILHOW HAPKOUHTYCTPHU.
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MollleHHHYEeCTBO SIBIISIETCA CEPhE3HOM MpoOIeMoil Kak Jyisi Ou3Heca, Tak U
JUTSI YACTHBIX JIMI, 1 OHO MOYKET MPUHUMATH pa3audHbie (JOpMBI. 3aKOHOAATEIIBCTBO
o Ooprbe C  MOIICHHHYECTBOM  TMpEAHA3HAYEHO IS  MPEJOTBpalICHUS
MOIIICHHMYECKUX JICHCTBUIA M HaKa3aHWs 3a HUX, HO OHO He Bcerna 3ddexruHO. B
3aKOHOJIATEIBCTBE €CTh HEJOCTATKH, KOTOPBIC ITO3BOJISIOT MOIIIEHHUKAM TPOA0KATh
CBOIO JIESATEIHLHOCTh, U 3TH HEAOCTATKH HEOOXOIUMO YCTPAaHUTh, YTOOBI MCKIIFOUUTD
MOIIeHHW4YecTBO. JlaHHash cTarhsi Tmpu3BaHa Jaath 0030p ciHabbIX  MecCT
AHTUMOIIICHHHYECKOTO 3aKOHOIaTENIbCTBA U CIIOCOOBI MX YCTPAHCHHS.

Caalble CTOPOHBI 3aKOHOAATEJHLCTBA 0 OOpbOe ¢ MOIIEHHUYECTBOM.
OmHuM W3 OCHOBHBIX  HEJOCTAaTKOB  3aKOHOAATEIhCTBA 1O  Ooppbe ¢
MOIIICHHUYECTBOM SIBIIIETCS TO, YTO OHO YacTO HOCHT pPEaKTUBHBIA, a HE
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YOPEXKIAOIMNNA XapakTep. DTO 03HAYAET, YTO 3aKOHOAATEIBCTBO BBOJUTCA TOJIBKO
nocjie TOT0, Kak IPOM30IUIO MOIIEHHUYECTBO, a He 10 Hero. B pesynbrare
MOIIIEHHUKHU YaCTO HAXOJAT JIa3eKK B 3aKOHE U MCIOJB3YIOT UX J0 TOro, Kak Oyner
OPUHST 3aKOH, 3aKPhIBAIOIINN UX.

Emie onHMM HEIOCTaTKOM 3aKOHOJIATENIhCTBA O OOPHOE ¢ MOIIEHHHUYECTBOM
SBJISIETCSI TO, YTO OHO 3a4acTYIO CJIMILIKOM CJIOHO M TPYIHO JJIs MOHUMAHHS. ITO
MOXXET 3aTPYAHUTH COOJIIOJICHUE 3aKOHA KOMIIAHUSMHU U OTIEIbHBIMHU JIMIIAMH, a
TaKxXe MOKET 3aTPyIHUTD ¢ deKkTuBHOE coOJroIeHne 3aKOHa
MIPaBOOXPAHUTEIBHBIMUA OPTraHaMHU.

TpeTbM HEZOCTaTKOM 3aKOHOJATENbCTBA O OOpHOE C MOIIEHHHMYECTBOM
ABJISIETCSL TO, YTO OHO 3a4acTyl0 CIMIIKOM MSTKO C TOYKM 3pPEHUs HaKa3aHUU.
MotiileHHUKaM MOXET COMTH C PyK OTHOCHUTENIBHO HEOOJBIIOE HaKa3zaHUE, KOTOPOE
HE SIBJIAETCS JIOCTATOYHBIM CACPKUBAIOIIHUM (PAKTOPOM ISl APYTHX JIMI], KOTOPBIE
MOTYT pacCMaTpUBaTh BO3MOKHOCTb y4acTUsl B MOLIEHHUYECKOM ESITEIBHOCTH.

IyTn yCTpaHeHUs HEJ0CTATKOB AHTMMOLICHHUYECKOI0
3aKOHOAATeJbCTBA. UTOOB!I YCTpaHUTD cabble MECTa B 3aKOHOAATENIbCTBE 0 OOpHOE
C MOILIEHHUYECTBOM, MOKHO IIPEANPUHATH HECKOJIBKO LIaroB.

Bo-nepBbIX, 3aKOHOAATEILCTBO JODKHO OBbITh 0o0Jiee aKTUBHBIM, YeM
pPEaKTUBHBIM. DTO O3HAYaeT, YTO 3aKOHbl JOJDKHBI NPUHUMATBCS IO TOrO, Kak
OPOU30iIET MOIIEHHUYECTBO, @ HE IOCJIE HEro. JTOro MOXHO JOOUTHCS IyTEM
OTCJICKUBAHUSI TEHJICHUWA B MOIIEHHUYECKOM JAESATENbHOCTH W  MPUHATHS
3aKOHOJIaTEIbCTBA I OOPHOBI C STUMH TEHICHUUSIMH.

Bo-BTOpbIX, HEOOXOAMMO YHNPOCTHTH U CcHAeNaTh Oojee JOCTYIHBIM
3aKOHOJIATEIBCTBO. DTOr0 MOXKHO JOOUTHCS, CAENaB SI3bIK 3aKOHA 00Jiee MPOCThIM U
MPEIOCTaBUB PEKOMEHJAMM O TOM, Kak COOJII0laTh 3aKOH. OJTO OOJIEr4uT
IOpPUIMYECKUM U (PU3UYECKUM JIMIIAM TOHMMAaHUE CBOMX 0053aTENbCTB IO 3aKOHY, a
TaK)Ke€ OOJIETYUT TMPABOOXPAHUTEIbHBIM oOpraHam 3(hQexkTuBHOE o0OecreUeHue
COOJIIOICHUS 3aKOHA.

B-Tpetbux, HEOOXOOMMO Y)KECTOUUTh HaKa3aHHWA 3a MOILIEHHUYECKHE
AeHCTBUsS. DTO MOCITYXUT 0oJiee CUIBHBIM CIEP’KUBAIOIIUM (PaKTOPOM Ui APYTUX
JMI, KOTOpBhIE MOTYT paccMaTpuBaTh BO3MOXKHOCTb Y4YacCTHsl B MOIICHHUYECKUX
neiictBusix. HakazaHust JODKHBI OBITH JOCTaTOYHO CYPOBBIMH, YTOOBI 3aCTaBHUTH
MOILIEHHUKOB JIBAXIbl TOAyMaTb, MPEXKAEC UYEM COBEPIUUTh MOIIEHHUYECTBO.
Peanmzyss st pemenuss Poccus MoxkeT co3marh Oosiee  CTaOWUIbHYIO U
IPOLIBETAIOIIYI0 SKOHOMUKY.

Mepsi 00pbs0bI ¢ MOIIeHHHYecTBOM B Poccnu. Poccuniickoe npaBUTENBCTBO
OPUHSIIO Pl Mep 1o 6opbOe ¢ MolleHHHYecTBOM. OJHUM M3 Haubosiee 3HaYUMBIX
maroB ctayio BeegaeHue B 2019 rogy HOBOro 3akoHa, yKECTOUYAIOUIETO HAKAa3aHUS 32
(UHAHCOBBIE TMPECTYIJICHUS, B TOM 4YHUCJIE 3a MOIICHHUYECTBO. 3aKOH
npexycMmarpuBaer 0 10 jer nuimeHus CBOOOJBI 32 MOIIEHHUYECTBO B 0CO00
KPYIIHOM pa3Mmepe U 10 15 neT 3a MOIIEHHUYECTBO, COBEPIICHHOE OPraHn30BaHHOM
MIPECTYITHOM TPYIIION.

[fToMmuMO  3aKOHOJATEIBHBIX  M3MEHEHMH,  IPABUTEIBCTBO  CO3JAJI0
CHEIMATM3UPOBAHHBIE areHTCTBA M0 PAacClIeAOBAHUIO U CyeOHOMY Mpeciie10BaHUI0
¢unancoBeIx mpectyrienuii. GenepanbHas cimyx0a Mo GUHAHCOBOMY MOHUTOPHUHTY
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(PochuaMOHUTOPUHT)  OTCHEKHMBAeT (PUHAHCOBBIE OMEpallii U BBISBIAET
HOJO3PUTEIBHYIO JAESITENIbHOCTh, a PenepanbHOE areHTCTBO MO (PUHAHCOBOMY
MoHutopunry  (PocunHanzop)  peryaupyer — IeATENbHOCTh  (PMHAHCOBBIX
opraHmsanuii u odecreunBaeT coOI0EHIE 3aKOHOB 0 0OpbOE C OTMBIBAHUEM JICHET.

IlenTpanpHbiii  O0ank Poccum Takke npuHSAI Mepbl 1o Ooppbe ¢
MOILIEHHUYECTBOM B OaHKOBCKOM cdepe. B 2018 rony 0aHk BHEIPUII HOBYIO CUCTEMY
BBISBJICHUSI M IPEAOTBPAILEHUS MOIICHHUYECKUX TPaH3aKLIHUW, KOTOpas BKIIIOYAET
MOHUTOPUHI TpPaH3aKUUA B PEXKHUME pEaJbHOr0 BPEMEHUM M HCIOJIb30BAHHE
pPaCHIMPEHHON aHATUTHUKU JJIsI BBIABJICHHS IOJO3PUTEIBHON aKTUBHOCTH.

[IpaBUTENBCTBO TAKXKE PACHIMPUIIO COTPYAHUYECTBO C MEXKITYHAPOIHBIMU
opraHuzanusmMu, TakuMu kak MHtepnon n EBponon, B 60pb0e ¢ TpaHCrpaHUYHBIMU
(MHAHCOBBIMU TPECTYIUICHUSMU. DTO BKJIIOYAeT B ceOs oOMeH mHpopManuen u
ONEpPAaTUBHBIMU JTAHHBIMU O MPECTYNHBIX CETAX W KOOPJIMHALMIO COBMECTHBIX
paccien0BaHuM.

B 1iesioM poccuiickue BJIaCTH UCIIONb3YIOT COYETAHUE 3aKOHOAATEIbHBIX U3MEHEHU,
CHEUMAIN3UPOBAHHBIX ar€HTCTB, TEXHOJOTHYECKHX PEUICHUN M MEXIYyHapOJHOIO
COTPYJHHUYECTBA /I OOPHOBI C MOLIECHHUYECTBOM B CTpPaHe.

3a mpowenmme roapl B Poccum OBUIO HECKOJIBKO KPYIHBIX CIIy4aeB
MOILICHHUYECTBA, HEKOTOpPbIE W3 KOTOPBIX HMMEIM CEPbE3HbIE SKOHOMUYECKHE
HOCJIEICTBHS.

OaHuM M3 cambIX KPYNHBIX J€J1 CTajJ0 MOIIEHHUYECTBO, COBEPIIECHHOE
poccuiickuM OuzHecMeHoM J(muTpueM Jleycom, KOTOPBIM BBIMAHHWII Y WHBECTOPOB
MUJUTMOHBI JIOJIJIApoB ¢ moMolbio cxeMbl [lonnu. Jleyc 6exan u3z Poccun B 2004
roJly ¥ B KOHIIE KOHIOB Obl1 apectoBaH B llIBeliniapuu, rae ero sKCTpagupoBaliu B
CIIA n npuroBopwi Kk 18 rogam TIOPEMHOTO 3aKJIFOYEHUS.

B 2014 romy bank MockBbl ObUl 3aMelllaH B MacIUTaOHOW cxeme
MOILIEHHUYECTBA, B pe3yjbTaTe KOTOpPOW y OaHKa ObUIM TMOXMILEHBl MHJLIHAP/bI
pyOneii. Cxema sikoObl ObuTa oOpraHm3oBaHa ObIBIIUM MdIpoM MockBbl Opuem
JIyKKOBBIM M €ro J>KEHOM, KOTOpbIX OOBHHMJIM B HCIOJB30BaHUU CBOMX
HNOJUTUYECKUX CBsI3€il Ui BBIBOAA CPeACTB W3 OaHka. Heckonbko yenoBek Obuin
apecToBaHbl U OOBUHEHBI B CBSA3M C MOIIIEHHUYECTBOM, B TOM 4HKcje ObIBIIMN IjlaBa
OaHka.

B 2019 romy, poccuiickuii 1EHTpaIbHBIM OaHK PACKPHIT MOIICHHUYECKYIO
cxemy Ha | Mummmapa [0J1apoB, B KOTOPOWM y4yacTBOBajla rpymma OaHKUPOB,
KOTOpbIE MCIOJIb30BAIM TMOJACIbHbIE JOKYMEHTHl JIS TOJY4YEHUs KpPEIUTOB B
HECKOJIbKUX POCCUHCKHMX OaHKax. JTa cxema cTajla OJJHUM U3 KPYMHEHIINX CilydaeB
0aHKOBCKOI'0 MOILIIEHHUYECTBA B UCTOpUM Poccuu U mpuBesna K apecTy HECKOJbKHX
JIU1, TPUYACTHBIX K 3TOH CXEMe.

OTH Jena  MOAYEPKUBAIOT  LIMPOKO  PACIpPOCTPAHEHHBIM  XapakTep
MoleHHn4YecTBa B Poccun M mpoOiembl, ¢ KOTOPHIMU CTaJKHWBAIOTCS BJIACTH B
60pnbe ¢ (PMHAHCOBBIMU MPECTYIUICHUAMU. XOTS MPABUTEILCTBO NPEAIPUHSIIO LIaru
M0 YCUJICHHUIO CBOUX Mep MO Ooph0e C MOIIEHHUYECTBOM, HEOOXOJIMMO CHENaTh
Oojblle IS UCKOPEHEHUs KOppyHUuH U oOecredeHusl 3aepyKaHus JIMII,
OTBETCTBEHHBIX 32 (DMHAHCOBBIC PECTYIIICHUSI.
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3akaodenue. Yncno coobuienuii o ¢akrax momeHHHYecTBa B Poccun 3a
[OCIEHEE BpeMs 3HAUUTENBHO BBIPOCIO. 3aKOHOJATENbCTBO O Oopnlde ¢
MOILIEHHUYECTBOM SBJIAETCS BaXHbIM MHCTPYMEHTOM B 0OopbOe C JaHHBIM
OpecTyIUIeHueM, HO OHO He Bceraa 3¢¢ekTuBHO. B 3akoHOAaTenbCTBE €CTh
HEJIO0CTaTKU, KOTOPBIE TIO3BOJISIIOT MOLIEHHUKAM MPOJI0JIKATh CBOIO IE€ATEIbHOCTD, U
T HEIOCTATKM HEOOXOJWMO YCTPAHHUTh, YTOOBI HCKIIOYUTh MOLIEHHHUYECTBO.
«IlepmanenTHas» Ooppba HE HpHUBENET K pe3yibTaraM. BHeapsis Oosiee akTHBHOE
3aKOHOJATEILCTBO, YNPOINAs 3aKOH M YKECTOdYas HaKa3aHWs 3a MOIICHHUYECKHE
NEUCTBUSA, MOKHO YMEHBIIUTH KOJIMYECTBO CIY4YaeB MOIICHHUYECTBA M 3AILIUTUTH
MPEINPUATHS U YACTHBIX JIMI] OT €r0 MaryOHBIX TMOCIEACTBUM.
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AHHOTauMs: B cOBpeMEHHOM MHpeE ACHUCTBUS MEIWLMHBI HA YEJIOBEYECKUU
OpraHu3M BCE Yalle MOAXOMIT K ATUYECKUM U MOPAJIbHBIM TPaHSAM, B TAKUX CIIydasix
HEO0OXOIUMO MPABOBOE PETYIMPOBAHUE U UCCIEIOBAHUS CO CTOPOHBI KaK FOPUCTOB,
Tak ¥ MeaukoB. OCOOEHHOTO BHHMAaHHUS C HOPUAUYECKOW CTOPOHBI TPEOYIOT:
TPAHCIUIAHTOJIOTUSI, TEHETHKa, WCKYCCTBEHHOE OIUIOJIOTBOPEHHE U TEPEHOC
SMOpPHOHOB. TpaHCIUTAaHTAIIMIO HEBO3MOXKHO YIYUIITUThL 0€3 pelieHus psijaa mpoosiem,
TpeOYIOMUX TPaBOBOM perjamMeHTaruu. JIOCTKCHHS MEAWIMHBI  TT03BOJIIN
WCIIOJIB30BaTh TPAHCIJIAHTOJIOTHIO KaK COBEPIICHHO WHOM METOJ | JICUCHUS, KOTa
JIPYrUe METONbI OKa3aHWsS MEIMIIMHCKOW momomu HeaddekTuBHBL. B Hacrosmiee
BpEMs HET HU OJHOW CTpaHbl, B KOTOPOW YETKO M TIOJHO PErIaMCHTHPOBAHBI BCE
aCIEeKTHI TIPABOBOTO PETYJIUPOBAHKS OTHOCHUTEIIBHO TIEPECAJKN TKAaHEH WM OPTraHOB
OT JIOHOPA WJIM YMEPIIETO YeTIOBEKa.

KiioueBble cji0Ba: TpaHCIUIAHTAIMS OPTaHOB, W3BATHE OPTaHOB, OHOD,
PEIUIINEHT, 3IPaBOOXPAHCHHE, COTIIACHE, TTPE3YMIIITHS.

PRESUMPTION OF CONSENT AND THE RIGHT TO AUTHORIZE
THE REMOVAL OF TRANSPLANTS
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Abstract: In the modern world, the action of medicine on the human body is
increasingly approaching ethical and moral boundaries; in such cases, legal regulation
and research by both lawyers and physicians is necessary. Particular attention from
the legal side requires: transplantology, genetics, artificial insemination and embryo
transfer. Transplantation cannot be improved without solving a number of problems
that require legal regulation. Advances in medicine have made it possible to use
transplantation as a completely different method of treatment when other methods of
medical care are ineffective. Currently, there is not a single country in which all
aspects of legal regulation regarding the transplantation of orgone or tissues from a
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[Ipe3ymmnius coriacusi U NpaBo Ha U3BSITUE TPAHCIUIAHTATOB — OUYE€Hb OCTPAs U
criopHas npo6sieMa B menuuuHe. C OAHON CTOPOHBI, TPAHCIIAHTALIUSA YK€ CIacaer
oonee 100 yenoBeuecKnX *KU3HEU, ITO MPOrPECCUBHAST OMOTEXHOJIOTHSI C OTPOMHBIM
MOTEHI[MAJIOM, HO C JPYrod CTOPOHBI, 4YTOOBI CIACTH OJHY >KH3Hb WHOIZA
HEOOXOAMMO MOTEpATh Jpyrytro. HMIMEHHO u3-3a MPaBO3ALIUTHOTO XapakTepa
pPEryJIMpOBaHMs TPAHCIUIAHTAMU MNPU3HAHO, YTO K YEJIOBEUECKOMY TENly CIIEIyeT
OTHOCUTBHCA C YBAKEHUEM, HE3aBUCUMO OT TOTO, )KMB OH B IAaHHBIA MOMEHT WJIU HET.
HeobxoaumocTh TpaHCIUIAHTAllMKM OPTaHOB JJIsl CIIACEHMS KU3HU MAllUEHTOB OYEHb
BEJIMKA, HO HEOOXOIMMO YUYHTHIBATh IIpaBa U CBOOOIBI YEIIOBEKA, BKIIFOYAs MPABO Ha
CaMOOIIPEEIICHHUE U 3aIUTY CBOETO Tea.

[Ipesymmiusa corjlacusi — 3TO TNPUHIIMI, KOTOPBIA YTBEPXKIAET, YTO JFOOO0M
YEJIOBEK CUYMTAETCS JaBLUIMM CBOE COIVIACHE HAa U3BATHE €r0 TKAHEW M OpPraHoB MOCIIE
CMEpPTHU ISl TPAHCIUIAHTALlMU, HO €CJIM OH BbIpa3ujl 0OpaTHOE KelIaHHe, HU Y KOro
HET TpaBa COBEPILATh KAKUE-INOO NEHCTBHUS C €ro TeJIOM. JTO OCHOBHOW MPHUHIIMII
JIOHOPCTBA BO MHOTHX CTPaHax Io Bcemy MUpY [6].

VY naHHOTO HpHUHIMIA CYIIECTBYET HE Majl0 MPOTMBHUKOB. MHOrue moau
CUMTAIOT, YTO MPE3YMIILUs cOryiacus rpy00 HapyllaeT 4YeJIOBEYEeCKHE MpaBa Ha
CaMOOTIPEIEJICHHE U 3alIUTy COOCTBEHHOro Tena. [loMumo TOro, HEKOTOpbIE JIHOU
HaIyraHbl, 4TO B CITy4yae HECUYACTHOTO CIy4as UM HEOXKHIaHHOM TMOen, UX OpraHbl
OyIlyT IOABEPTHYTHI U3BATUIO 0€3 UX COTJIacHs.

[IpaBo Ha paspelieHUe U3BATHUS TPAHCIUIAHTATOB — ATO MPUHLMIIL,
rapaHTUPYIOUINI KakIOMY YEJIOBEKY NMpaBO HAa CaMOCTOSITENIbHOE pelieHue, Oyaer
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JU HUCIOJIb30BAHO €T0 TEeJNO I TPAHCIUIAHTAIUUA TOCJIEe THOeTW WM HET. JTOT
NPUHLAI TAPAHTUPYET, YTO KAXK/IBIN YEIOBEK UMEET MPABO HA 3aIUTy CBOETO TEJIA U
Ha camoomnpezaeneHue [2].

Tak>ke He0OXOAMMO B34Th BO BHUMAaHUE, UTO )KMBOMY YE€JIOBEKY MPEIOCTaBICH
0OJBIION 00BbEM TapaHTH BOJICU3BSBICHUS, OOYCIIOBICHHBI €ro CIHOCOOHOCTHIO
nepenath e€ onpenereHHoMYy CyOBeKTy B ciiydyae HeoOxonuMmocTu. MHast cutyanus ¢
yMEPIIMMHU JOHOPAaMH: KX MHEHHE IIpU JKU3HH yduThiBaeTcsia. Ho KkakoBa
BEPOSATHOCTH TOT'O, YTO YEJIOBEK IPH KU3HHU CEPHE3HO 3ayMaeTcs O TOM, YTO OyJET ¢
ero tejaoM mnocie cmeptu? KakoBa BEpOSTHOCTH TOrO, YTO, MOAYMaB, OH BOBpEMS
MPOMJIET MPOILEAYPY PETUCTPALMK CBOErO COIVIACHs WM Hecornacus? MexaHusm,
CYIIECTBYIOIIUA B psiiec CTPaH, CJIOXHO HAa3BaTh COBEPIICHHBIM M MPUEMIIEMbIM
COCOOOM 3alIUTHI TEJIa YEJTOBEKA MOCIIE CMEPTH.

C sTHYecKOW TOYKM 3pEHHS] KpPaeyrojbHbIM KaMHEM JIFOOOW MEIULHUHCKOU
MaHHUMYJSLHUY SIBISIETCS coriacue nanrenta. OIHaKO MpoLecC MOJyYeHUsT COTIIacHs
pa3InyaeTcs B 3aBUCUMOCTH OT 3aKOHOJATEIbHOIO PETYJIMPOBAHUS JAHHOIO BOIPOCa
B TOM WIM UWHOM cTpaHe. BBIIEnsOT HECKOIbKO moaxonoB: «lIpe3ymmuus
HECOTJIaCHsl TI0JIPa3yMEBAET MPSIMOE COIJIACHE CYOBEKTa MPU €ro KU3HU HA U3BATHE
€ro OpraHoB B CIIy4a€ CMEpPTHU: YCTHOE WJIM MHUCbMEHHOE. B cilydae, eciu npu Ku3HU
YMEPIINN HE OCTABUJI CBOETO TOYHOI'O OTHOIICHUS K U3BSITHIO TKAHEH WM OPTaHOB,
HEOOXOIUMO TIOJYYUTh COTJIACHE OT 3aKOHHO YIMOJHOMOYEHHOTO Jiha (Hampumep,
yjieHa cembu). A Tlpesymmius cornacus siBasieTcst GOpMONH MHUMOI'O COTJIacUsl - OHa
JOIYCKAeT U3BJICYEHUE OpraHa U3 TEJa YEJOBEKA MOCIE CMEPTH, €CIIM OH MPHU KU3HU
HE BBICKA3bIBAJ BO3PAKEHHUS, KOTOPOE OBUIO 3a(PUKCUPOBAHO B YCTAaHOBJIECHHOM
3aKOHOM TMOPSIAKE.

N3bsiTue opraHoB u (nubo0) TKaHeW y Tpyma sl TpPaHCIUIAHTAIIMU HE
JOITYCKAeTCsl, €CIIU:

1. MEIUIMHCKAsl OpraHu3alus Ha MOMEHT TaKOro M3bSITHUSl MOCTaBJICHA B
U3BECTHOCTh O TOM, YTO COBEPIICHHOJETHEE J€eCOCOOHOE JIMIO MPH >KU3HH, JTUO0
WHBIC JIUIA, YKa3aHHbIE B 4acTH /7 cTaThil 47 denepanbHOro 3akoHa oT 21 HOSOps
2011 roma N 323-®3 "OO6 ocHOBax oOxpaHbl 370pOBbs TpaxaaH B Poccuiickoi
®denepanuu”, 3aBUIM O CBOEM HECOTJIACUU Ha Takoe uzbstue [1];

2. MEIMIMHCKOM OpraHu3alueld HE IMOJYy4YEeHO COrjacue OJHOTO U3
pOAMTENECI Ha Tako€ HU3BSITUE B CIydyae CMEPTH HECOBEPIICHHOJIETHETO JIMIIA,
MPU3HAHHOTO B YCTAHOBJIEHHOM 3aKOHOM MOPSIKE HEEECITOCOOHBIM.

B cootBerctBumn ¢ denepanbHbiM 3akoHOM OT 21 HOA0ps 2011 r. N 323-D3
(pen. ot 28.04.2023) "OO6 ocHOBax OXpaHbl 370pOBbSl TpaxaaH B Poccuiickoii
Odenepanuu" TpU  OTCYTCTBUU  BOJICU3BSIBIICHHS yMEPIIErO0 O COTJIACUM WM
HECOrJJaCuu Ha U3bATHE OPraHoB W (WJIM) TKaHEW U3 ero Teja, CyNpyr, OJu3Kue
POJCTBEHHUKHU, WHBIE POJACTBCHHUKHM WJIM 3aKOHHBIM MpEICTaBUTEIh YMEpIIEro, a
MpU HUX OTCYTCTBUU - WHBIC JIMIIA, B3SBIIME Ha ce€0s OOSI3aHHOCTH MPOU3BECTH
norpedenue ymepmero [1]. I1lIBeums wu Hopserus, Hampumep, TpeOyIOT
00s13aTEIHPHOTO COTJIACHS OT WICHOB CEMbU Ha TMEPECaJKy OPraHOB M TKaHEW, YTO
SABJISIETCS HEOTHEMJIEMOW YacThIO MPUHIIMIA ABTOHOMUU CEMbH B cTpaHe. Eciu Bpau
HE 3HAET HEMOCPEJCTBEHHO O BOJIEU3BSIBIECHUM YMEPIIETO0, OH MOKET IMOIbITAThCS
BBISICHUTH Y POJICTBEHHUKOB, BBIpakajl JII yMEPIIUN HECOTJIacue, a TakKe€ YTOUHUTD
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MHEHHUE poacTBeHHUKOB. Hanpumep, B PecyOnuke benapyck npesymmius cornacus
Ha U3BJICYEHUE TKAHEW U OPraHOB U3 Teja YeJOBEKa IOCJIe CMEPTU 3aKperieHa B
cratbe 10.1 3akoHa «O TpaHCIUIAaHTAallMM OPraHOB W TKaHEH yesnoBeka» (Jaiee —
3akoH O TpaHciUiaHTanuu). B cBoro ouepenp, 4. 2 cr. 11 3akonHa o
TPAHCIUIAHTOJIOTUU YCTAaHABIIMBAET YCIOBUSA, TPHU KOTOPHIX 3ampermiaercs 3a0op
OpraHoOB Y yMEpIILIEro JOHOpa:

1. Hanmuuue cBegeHWil o0 Hecorjiacud Jidna ¢ 3a00poM OpraHoB JUIs
TpPaHCIUIAaHTAIMU TIOcyie cMepTH B EquHOM peecTpe TpaHCIIaHTOJIOTHY;

2. Ilogaua 10 MoMeHTa 3a00pa OpPraHoB 3asBIICHUSI O HECOTJIACHU C 3a00pOM
OpraHoB [l TPAHCIUIAHTAIMM, HAITMCAHHOTO CYNPYroM, a MPU HX OTCYTCTBUH -
OJIHUM U3 OJU3KUX POJICTBEHHUKOB WJIM 3aKOHHBIM MPEACTAaBUTEIIEM YMEPILEro
noHopa [4]. AnanoruuHele npaBwia JedcTByoT B Poccum, W3paumne, benbrum,
ABctpun, Mcrannu.

Takum 00pa3omM, BayKHEHIIIEE OTIMYHUE ITUX MPE3YMIIIUN 3aKII0YAETCS B TOM,
YTO MPE3YMIIIHs COTJacusi HEe OO0S3bIBACT MEAMIIMHCKUX PAOOTHUKOB CHpAIUBATH
paspenieHust y OJU3KUX POJCTBEHHUKOB yMepiiero Ha 3abop opranoB. HaoGopor,
00s13aHHOCTH COOOIIUTH O CBOEM HECOMNIACHMHM C TMOJOOHBIMA MAHUMYJALMSIMU C
TEJIOM YMEPIIETO JIO)KUTCS Ha pOJCTBEHHUKOB, HAXOISAIINUXCSA B IIOKOBOM COCTOSIHUH
nocyie COooOIIEeHUsT O CMEpPTH OJIM3KOTO dYeloBeKa. ['yMaHHO JIM HOCHUT TaKoe
pacmnpenenieHue 00sI3aHHOCTE?

Ha nannom stane HeoOxoaumo o0patuthes K ctathsiM Ne 3 u No 8 KonBeHiuu
0 3alUTe MPaB YeJIOBEKa U OCHOBHBIX CBOOOJ. M3bsiTHE OpraHoB U3 Telda yMEpIIEro
POJCTBEHHHMKA 0€30rOBOPOUYHO MOKET OBITh KBATM(PUIIMPOBAHO KAK BMEIIATEIHCTBO
B JINYHYIO KU3Hb MOCJIEAHETO, €CJIU 3aKOHOM MPEAYCMOTPEHO MPaBO POJCTBEHHUKOB
MOTEHIMAIBHOTO JIOHOPA U3BSBUTH KEJAHWE TTOCMEPTHOTO U3BATHUS OPraHoB. Takxke
cieayeT oTMeTuTh, uto 21 centsiops 2016 roga va Poccuro Obuta mogaHa >kanoda Ha
HapyuieHue ctatbu 8§ KoHBeHIUU.

OOpatumcst k 4Yactu mepBod ctarbd 17 JOMOJHUTEIBLHOTO MPOTOKOJIA K
KonBenuu o npapax 4eyioBeka 1 OMOMEIUIIMHE B YaCTU TPAHCIUIAHTAIIMN OPTaHOB U
TKaHEH YeJOBEKa, KOTOpas yCTAaHABIMBAET CleAyrollee: «Y YMEpIIero He
U3BJICKAIOTCS OpPTaHbl W TKaHHW, €CJIM COTJIACHe WIIM paspelieHue, Tpedyemoe IMo
3aKOHY JUISl TAKOTO yJIaJeHus1, He OYJET MOTyueHOY.

Takum oOpa3oM, BBIIIEYKa3aHHBIA JIOKYMEHT HE BBOJUT EIUHYI) CHUCTEMY
MOJTYYEHHUS pa3pelieHUs] Ha U3BJICUCHHE TKaHEW W OPraHOB y JOHOpA IMOCJIE CMEPTH,
OCTaBJIsIsI ATOT BONPOC HAa YCMOTpEHHE 3aKoHoAaTeNs. B memokpaTuyeckom
oO1IecTBE JTOJKEH CcOOMoAaThesi OajaHC MpaB U MHTEPECOB YMEPIIHUX TOHOPOB U
peuunueHToB. [Ipe3ymiums coriacusi He SIBJSETCS TYMaHHBIM PEIICHUEM BOIpoca O
TpaHCIIAHTALIMK: HEOOXOMMO BBECTH CUCTEMY 0053aTEILHOTO MOTYUYCHHS COTJIacusI
JUISL TOCTIDKEHUSI JOJDKHOTO YpPOBHSL COOJIIOJICHUSI TIpaB M CBOOOJ YeOBEKa.
ITpakTuka perynspHoro (Hanpumep, pa3 B 10 Jiet) 3amnpoca corjlacusi Ha U3BJICYEHUE
TKaHEH M OpPraHOB IOCJE€ CMEPTH, 3aKPEIUIEHHAs B MPAaBOBBIX JOKYMEHTaX, MpH
oOparieHry 4YeJoBeKa B OPraHU3AlMIO 3PaBOOXPAHCHUS SBISETCS JTOCTOMHBIM
pelieHueM [6].

Ha ocHoBanuu mnpusHaHUS TPOCHOBI POJCTBEHHHUKOB 00 W3BATUU OPraHOB
OJTHOBPEMEHHO C OOBSBIEHWEM O CMEPTH OJU3KOTO0 4YeIOoBeKa OeCTaKTHBIM
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MOBEJICHUEM, a TAKXK€ HAa BPEMEHHOM OrpPaHUYEHUU COXPAHHOCTH TPAHCILIAHTATa
HEOOXOUMO BBIJICIUTh €II€ OJWH METOJ: BBEJCHHE YETKOW perjiaMeHTaluu
IPOLIETYPbl OCYIECTBICHUS OJMKAUIIMMU POJICTBEHHUKAMH CBOETO IMpaBa peuiaTh
Cylb0y OpraHoB YMEpIIEro: 3aKOH JOJKEH ONPENENsTh IOCTAaTOYHYIO SCHOCTD
00SI3aHHOCTM M CTEMEHb YCMOTPEHHUS, MPEAOCTaBIsIeMON B ITOM OTHOIICHUU
MEJUIIMHCKOMY TIepcoHany. BBejeHue Ha 3aKOHOJATEIBLHOM YPOBHE OJHOTO U3
NPUBEACHHBIX aBTOPOM CJIAKEHHBIX MEXAaHU3MOB MOJIYYEHHUS COTJIacHs, HECOMHEHHO,
OyzneT crmocoOCTBOBATh YCTAHOBIICHUIO YBAKUTEIIBHOTO OTHOIICHHS K TSIy YEIOBEKa
MOCJIE €r0 CMEPTH BHYTPH OMNPEJEICHHOIO0 TOCYyAapCTBa, a BIOCIEACTBUU M BCETO
MHPOBOr'0 COOOILECTBA.

Heobxoaumo mOHMMATh, YTO MPE3YMIIIUS COTJIACHS M TIPaBO Ha pa3pelieHue
U3bATUSA TPAHCIJIAHTATOB — 3TO HE MPOTUBOINOCTABIICHUE, 4 JIBa MPUHIINIA, KOTOPHIE
JIOJKHBI pab0OTaTh BMECTE JiJIsi 00€CTIEUeHUSI MAaKCUMaJIbHOM 3alUThI MPaB U CBOOO
YeJ0BeKa.

B nenom, npobiema npe3yMIuu COTJIaCUs U MpaBa Ha pa3pelieHUue U3bATUS
TPAHCIUIAHTATOB SIBJIAETCSI OYEHb CJIOXHOM M MHororpaHHoil. Heobxoaumo
YUYHUTBHIBATh MHEHHUE M MHTEPECHl BCEX CTOPOH M HAXOAUTH KOMIIPOMUCCHI, KOTOPBIE
Obl obOecreunBaIi MaKCUMAJbHYIO 3alllUTy MpaB M CBOOOJ YEIOBEKa, a TaKKe
CIIOCOOCTBOBANIM PAa3BUTHUIO CHCTEMBbl JOHOPCTBA W TPAHCIUIAHTAIMM TKAaHEW U
OpraHoB.
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[IpenBaputenbHOE paccieoBaHUE MPOU3BOIUTCS B 2-X (hopmax: CIEACTBUE U
nosHanue. B coorBerctBum ¢ 4. 3 cT. 150 YromnoeHo-mpoueccyansHoro Konekca
Poccuiickoit denepauun (nanee- YIIK P®) k xoMmeTeHIMM OpraHoB JO3HAHUS
OTHOCHUTCSI MEHBIIIEE KOJIMYECTBO COCTABOB IO PACCIENOBAHUIO, YEM Yy OPIaHOB
CJICJICTBUS, HO KOJIMYECTBO JCJI, pacciaeayeMbix B (opme mo3nanus Bemuko [1]. Ilo
cratuctuke npectynHoctd 3a 2022 rox B KpacHodgpckoM kpae Ha caiite
I'enepanbHont IIpokyparypel PP MOXHO OTMETUTH CIEAYIOIIME IOKA3aTEIu:
3apErUCTPUPOBAHHBIX TKKUX U 0C000 TSHKKUX mpectyruieHuit — 12089 , a cpeaneit u
HeOonpIoi TspkectTn — 33472.[2] B Teopun M Ha TpaKTUKE BBIIEISETCS MHOTO
npo0sieM, CBSI3aHHBIX C MPOM3BOJCTBOM J03HaHUA. [IpM 3TOM OHHM HMEIOT CBOIO
cnenuduKy B OTACNIbHBIX c(epax OOIIECTBEHHBIX OTHOIIEHUH TJI€ MOXET
IPOU3BOJUTCS JO3HAHHWE, B 4YacTHOCTH B BoopyxeHnbix Cunax Pocculickoit
dbeneparuu.

JInst Hauana HEOOXOAMMO OTMETUTh T€ OpPraHbl, KTO OCYIIECTBIISET H03HAHUE B
BC P®. D10 kxOomMaHIUpbl BOMHCKUX YacCTeW, COCAMHCHUMN, HAYAJIbHUKU BOCHHBIX
YUPEKICHUN W TapHU30HOB, a TaKXKe Jo3HaBarenn BoeHHou mnonuuuu. [{aHHBIM
niepeueHs onpeneneH B cT. 40 YIIK PO.

Cornachno ct.10 IIpuka3za I'enepansHoii mpokypatypsl Ne 150 ot 23.10.2014 1.,
JI03HABATENM OCYUIECTBISIOT MPOBEPKY COOOMIEHWM O MPEecTyIUIEHUH, Janee
BO30Y’KJIalOT YTOJOBHOE JIEJ0 WM OTKa3bIBaIOT B €ro Bo30yxkaeHuu. [locme atoro
IEpEIatOT IMMOCTAHOBJIECHUE BOCHHOMY IPOKYPOpPY, M BCE MOCIEAYIOLINE JIEUCTBUS
J03HABATENU OYyIyT BBIMOJHATH MO CTPOTMM TOPYYECHHSIM MPOKYpOpa, MO CBOECH
MHHUIIMATHBE HUYero He AenaroT [3]. Ho crout oTMeTHTh, YTO T03HABATEIN BOUHCKOM
YacTH TIOCJI€ BO30YXKJEHUS YrOJIOBHOTO [iejla W TPOM3BOJCTBA CJICICTBEHHBIX
JIEUCTBUN W BBISICHEHUS OOCTOSTENbCTB HE BBIHOCSAT OOBUHUTENBHBIA aKT, TO €CTh
3/1eCh BBISIBJICHA MPO0JIeMa OrPaHUYEHHOTO Kpyra IMOJIHOMOYHH J03HaBaTeseH B\.

Kapnos H. cunTaer, 4To0 moOTHOMOYMS KOMaHAUpPA YaCTH CIEIYET CY3UTh €IIIE
WM BOBCE JIMIIUTH €ro Takoro craryca. OOBACHSIETCS ATO TeM, 4TO O]uIEepsl B
OPUHIIAIIE HE PacMoJiaraloT CTOJIbBKUM BPEMEHEM, UYTO0 TOMHUMO CIY>KEOHBIX
0053aTENbCTB €Ill€ 3aHUMAThCS PACCIEIOBAHUSIMHU. 3aKOHOAATENW MPEeaIoiaraiu,
YTO CO3/JaHUME TaKoro oOpraHa KaKk BOEHHAs TMOJIMIMS TIOMOXET pelIUTh JTY
npoOsemy.[4] Ho TyT Hago y4uTHIBaTHh MEHTAIMUTET BOCHHOCITYXKAIUX, IPYTUMHU
CJIOBaMH BOMHCKAsl 4aCTh — 3TO HE MPOCTO KAKON- TO OPTaH, Yb€ 3JaHUE HAXOJIUTCS
Ha COCEIHEW YIHWIlE W Tyla MOXHO OIMepaTUBHO a00patbcs. YacTtu HaxomsTcs
OTIAJICHHO, TaK €me W caMu OQUIEPhl U COJAaThl MOTYT HAXOJIUTHCS BHE €€
PaCIIOJIOKEHUS JJIsl OCYIIECTBICHHUS TUIAHOBBIX yYueHu U T.1. [loaToMy HET nyuniero
pEIICHUs, YeM BO3JIOKUTH O00SI3aHHOCTH BBITIOJHEHUS OMPEICICHHBIX MOJTHOMOYHIMA
0 JI03HAHUIO0 UMEHHO Ha caMux odwuiiepos [5].
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A 4TO KacaeTcsi BOGHHOW MOJUIIUU, TO €€ JAEATeIbHOCTh 3aKOHOJIaTeNb TaK U
HE CMOT' OKOHYATEJIbHO YPEryJIUpOBaTh, U pabOTy J03HaBaresel B\U U 03HaBaTeseh
BOCHHOW MOJUIMUA B LEIOM. ECIM MOCMOTpEeTh Ha HOPMAaTHUBHO-TIPABOBBIE AaKTHI,
KOTOPbIE IPUMEHSIOTCS, HanpuMep, MHCTpyKuusa o mporeccyanbHOR IeATeIIbHOCTH
opraHoB no3Hanus ot 2014 roxa u Ilpuka3 munuctpa oboponsl Ne 50 ot 31 ssHBaps
2015 roma, TO BHUIHO, UYTO HE TOJIbKO JaHHBIE aKThl, HO HHU OJHUH APYroMl He
pEryJIMpyeT pa3srpaHMuYeHUE KOMIIETCHIIMN MEXIY JT03HaHueM BoeHHOU nonuuuen u
odpuriepamu BoMHCKOM dYacTu. OHM 000M MOTYT paccienoBaTh MPECTYIUICHHE,
KOTOpPO€ MPOM3OILIO Ha TEPPUTOPUU 4YacTU. M ecTh W Apyrue CXoXue acheKThl.
JpyrumMu cioBaMU, HET KPUTEPUEB, C TMOMOIIBIO KOTOPHIX MOKHO OTHECTH
ONPEAECICHHOE TMPECTYIUICHUE M0 TNOACIEACTBEHHOCTH. B JaHHOW cHUTyanuu
MPOCJIEXKUBACTCS MPOOIEMa HOPMATUBHOTO PETYIUPOBAHUS MPOU3BOICTBA JO3HAHMUSL.
Ecnu Oonee KOMIETEHTHBIH OpraH BO3bBMET Ha ce0s O0O0S3aHHOCTh IO
YCOBEPIIIEHCTBOBAHUIO PETYJIUPOBAHUS, TO JIO3HABATEeM OYIyT YETKO 3HATh O
npeaenax CBOUX MOTHOMOYHM.

['oBOps 0 KOMaHIUPE BOUHCKOM YacCTH, CIEAYET YIOMSHYTh, YTO OH Ha3HAYAET
IPUKA30M JIO3HaBaTesne u3 uucia oduiiepoB. Eciam yduuThiBaTh, 4TO B BOMHCKHX
4acTsaX MpeoliiajaeT B OCHOBHOM TIOJIKM M OpUrajbl, TO B 4acTsIX B CpelHeM S5-8
no3naBareneit. [Ipectyrienuss B 60€BbIX MOAPA3ICICHUIX CIy4YaloTCsl HE TaK 4acTo,
MO3TOMY KOJIMYECTBO JI03HABaTele HEOOOCHOBaHHO Oodbioe. Ho TyT meno ckopee
B HUX OCHOBHBIX 00s3aHHOCTSX. [l TPOU3BOJCTBA CIIEICTBEHHBIX JEUCTBUU U
JIPYTUX yKazaHui o¢uilepbl BpEMEHHO CHUMAIOTCSI C OCHOBHOM JTOJDKHOCTH, T.€. Ha
Kakoe-TO BpeMs B MOJpa3/eIiCHUH HET KOMaHAUPOB, U B ciaydae OOEBOW TPEBOIH,
YUYEHUI WM €lle KaKuX- JIMOO MEPOINpPHUSTUN HEMOHSATHO KAaK BOOOIIEe OHU OyayT
npoxoauTb. Bo3MoxkHO, uYTO Oylner HUMEeTh MECTO BpEMEHHasi 3aMeHa, HO
OAUTENBHOCTh U KOHTPOJIb OYIyT HE HA TAKOM BBICOKOM YPOBHE.

OTH N03HABaTENM MPOXOAT MOATOTOBKY B BOCHHOU mpokyparype. Oduiieps
BBIOOPOYHO IO CMHMCKY Ha3HaudaroTcs ctaxxepamu Ha 10 nuel. C 0JHOM CTOPOHBI BCE
CTporo 1o OyKBe 3aKOHAa, HO OHHM y4Yarcsi TaM TOJbKO TIPOBEPATHh HAJIUYUE
IPECTYIUICHUSI U COOOIaTh O HEM.[6] A Temepb BCIIOMHHUM, YTO C OJHOM TOJIBKO
YaCTU HECKOJIbKO JO3HABATENEil, a BOEHHBIN MPOKYPOp HAA3UPAET HE OJUH JECATOK
BOMHCKUX 4YacTeid. BO3MOKHO, YTO 3TO OMNpPEAENIeTCs MO TEPPUTOPHUH BOECHHOIO
OKpyTra U CKOJIBKO 4acTeil K HEMY OTHOCUTCS. V3 3TOro HampammBaeTcsi BbIBOM, UTO
Takasi OrpoMHasi TpyIma opHUIEpOB HAXOJIUTCS B MPOKypaType, B TO BpeMsl Kak HUX
OCHOBHBIE 00513aT€JIbCTBA — 3TO OCYIIECTBIISTH OOEBYIO MOJATOTOBKY U BOCIHUTAHUE
cosngar. [lpuueM, ecnu gaHHas CUTyalMsi B HECKOJIBKUX TOApA3JEiICHUN cpasy, TO
3TO BPEAUT B IeJOM O€30MacHOCTH TMOApa3eiaeHU. XOpOIo, €CIM BOCHHBIC
MPOKYPOPHl U KOMAHAUPHl BOMHCKUX YACTEW COCTABJISAIOT ONpESIECHHBIH MOPSIOK,
TOT/Ia UX CTXKUPOBKA pacmpeiesieHa MooYepeaHo.

[Ipobnema 3akiro4aeTcsi TakKe B TOM, YTO JIO3HABATENN BBITIOJHSIOT MHOTO
HEHY)XHOW WM paboThl, HO HYKHOW [JII TPOKYypopoB. Bce MBI 3HaeM, Kak y
CTYJICHTOB IOPUIUYECKUX HHCTHUTYTOB TPOXOJUT TMPAKTHUKA: OHU OOJBIIYI0 YacTh
BPEMEHU BBITIOJIHSIIOT TOPYUYCHHS PYKOBOJUTENSI B OPraHU3allii. ITO OYEHb yI00HO
JUISl TIOCJIEAHETO, MOCKOJIBKY 3TO MOMOTaeT €My pa3rpy3uTh KOJIMYECTBO A€l TyT
TOYHO Takxke, 10 gHel oduiepbl MPakKTUKYIOTCSA, HO CKOpee Bcero u3 atux 10 mHew
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OOJIBITIE TTOJIOBUHBI OHHM TPOBOMST B BBINOJTHEHUH MOPYYEHUH TPOKYPOPOB, B TO
BpeMsi KOT/la B BOMHCKOW 4YacTh OoeBasi MOJrOTOBKAa MOXHO CKa3aTh 3acThlia, U
caMuM oQuIEepaM 3TU 3HaHUSI U YMEHUSI 0CO00 HU K Y€MY, MOCKOJIbKY UX OCHOBHAas
00s13aHHOCTh 3TO OOHApPYXKHMBaTh M COOOMIIATh O MpecTymieHusx. [loaTomy 3TOT
MOMEHT 3aKOHOJIATENI0 CIEAYET MEePEeCMOTPETh U OMpenenuTh Oosee 3(PphEeKTUBHBIMN
croco0.

Y BoeHHOW MOJMIMU TOXKE €CTh OOYyYEeHHE M CHeluaibHas MOATrOTOBKA.
ExeronHo B pa3HbIX BOCHHBIX OKpyrax mnpoxonaar ydeHusi «CrTpax», Te OHHU
MPOXOJAT Pa3IUYHbIC HCHBITAHUS W 1O OTPAKECHUIO HamNaJeHUs TEPPOPUCTOB,
3a/iep>KaHus IPECTYTHUKOB, aBTOMOOUIEH U T.4. B OyayieM mianupyercs HaAeauTh
Boennyio monuiuio  OOJBIIMM ~ KOJWYECTBOM  IMOJIHOMOYHMM B 00nacTH
paccieoBaHusi, HO Ha JaHHBIH MOMEHT HX TOJHOMOYHUSI HEMHOI'O CXOXH C
HallMOHAJIBHOW T'BAPJINEN, UEM C OPTAHOM JIO3HAHUA.

EcTp Takas nmpobiema, 4To 3a4acTyro JO3HABATENU U CIEA0BATENN IPOU3BOAAT
paccieoBaHusl 1O MPECTYIUICHUSIM, KOTOPbI€ OTHOCATCS K KOMIIETEHIIMU APYT Apyra
[7]. Korma s mpoBoania ompoc Aecsatd OpHUIEPOB, KOTOPbIe ObLIH WM HA JaHHBIHN
MOMEHT SIBJISIFOTCS TO3HABATEISIMA, MHE OYE€Hb 3aIIOMHUIICS IPUMEP MPOUCIIECTBHUS,
KOTOPBIM MPOU30IIET B PACHOJIONKEHUU YaCTH OAHOrO U3 3TUX oduiepoB. O ToM
YIOJIOBHOM Jiej€ ObUIM TMOJy4eHbl HEKOTOpbie cBefeHus. OCHOBHBIE JeTald s
IPOLUTUPYIO U3 pacckaza. «OJIMH KOHTPAKTHUK aBTOMOOMIIBHOTO OaTajibOHA Halllen
4acTH urpaid B TeledoHEe B Ka3MHO HA JIEHbIUM, W CHIBHO 3a0ibKal. JleHbru
BO3BpalaTh HAJI0, TOATOMY OH PEIIWJI UCTIOJIb30BATh ABTOTPAHCIIOPTHOE UMYIIIECTBO
HE MO HAa3HA4YEHUIO0, a UMEHHO yrHaTh «Kamasy» ¢ pacmnosioKeHus 4acTu U MPOJaTh
ero. A «Kamaz» 310T cTouT 8 MWUIMOHOB, a Tipojan oH ero 3a 500 Teic. pyOei.
[ToToM, BUAMMO, TIOHSJI, YTO MPOCUUTAJICS U YTO MOXHO OBLIO U JOPOXKE MPOAATh.
Korna conpar nomien nepenpoaaBath, TYT-TO Mbl €0 U B3sUIH IO TOPSYUM CIIETaM.
ToBapuil cen Ha 3 Toga.» - moscHWI oduilep. 3aTeM ¢ MOEH CTOPOHBI MOCIEAOBA
Borpoc: «To ecTb 3TO Bbl CaMU 3aHUMAIIUCh ATUM JEJIOM, a KaK XK€ YKa3aHWs
MpoKypopa u cienoarens?». Ha uro MHe ObUT OTBET: «A CaMOCTOSITEILHO B3SJIU €r0
C TOJUYHBIM, HENb3s OBLJIO TEPSATh BpeMs Ha OXHJIAHHUE YyKa3aHWil. A Korja
IPOKypaTypa npuexaia, y Hac BCE JIOKYMEHTHI ObLIIM 3aIOIHEHBI, U JIETI0 MePeIaHo B
najapHelIeM B cyay. Ecau cMOTpeTh Ha CUTYalMIO TIO MOPSIKY, YTO MalllMHA CTOUT
8 MWIUIMOHOB, TO €CTh YTOH C IIEJIbI0 XUIIEHUSI B 0CO00 KPYIMHOM pa3Mepe, 3HAYUT
q.3 c1. 158 YK P®. Ilo 1. 3 u.2 ct. 151 VIIK P® BHaHO, 9YTO 3TUM JI€JIOM JOJDKHBI
3aHUMAThCS OBUIM CIEJOoBaTeNd, a TO WTOTY JO03HaBATeId CaMH IIPOU3BEIH
3anepxkaHue mnoao3peBaemoro. [lockonbky TyT Obula 0OCTaHOBKAa Cepbe3Has, H
JIEHCTBOBATH HYKHO OBICTPO, a TIOKa BCE MPOIECCYATbHBIE MOMEHTHI YPETYIHPYIOTCS
CO CJIeioBaTeseM, TO U BpeMs yxke yier. J[axke caM KOMaHIup 4acTH CKa3all, YTo «
UMEI0 TIpaBO BO30YXKJaTh YTOJIOBHBIC JIefla, a IO TSHKKUM MPECTYIVICHUSM MBI
coobmiaeM  00s13aTeIbHO CIEAOBATENO». A CKOJIBKO CIy4daeB, CJEJI0BATENNd —
HA000pOT - 3aHUMAIOTCSI OOJBITMM KOJMYECTBOM JIeNl MO JO3HAHUIO, C KOTOPBIMH
JIOJDKEH J03HaBaTelb pa3ouparbes. [pyroit oduiep Takxke MOATBEPAUII, YTO €MY,
Korjaa ObUI JI03HaBaTeNIeM, YaCTO HYXKHO, a TIOPOM ¥ MPUXOANIOCH CAMOCTOSITEIbHO
MIPOU3BOJIUTH PACCIICIOBAHUE JICIIA.

Ecnu ananusupoBaTh Bce MpOOJIEMbl, TO CTAHOBUTCS TMOHATHA MX MPUYUHA.
ApMus - 3TO OTAENbHAsI CTPYKTypa (enepalibHON CIY>KObI, NEATeIbHOCTh KOTOPOU
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HE HACTOJIbKO TIpO3payHa, KaK B JPYTMX TOCYJAapCTBEHHBIX TIPaXJaHCKUX
CTPYKTypax, HHGOPMAIMIO O KOTOPHIX MOXKHO HaWTH Ha oduimaibHOM caiite. B
CUJIy CBOEU «3aKpBITOCTW» U MEHTAIUTETA, KOTOPBIM CTPOUTCS ,B OCHOBHOM, Ha
BBITIOJIHEHUU 00s13aHHOCTEH 1Mo 00€BOM MOJATOTOBKH U 3alllMThl TeppuTopuit Poccum,
a Takke CHerupUIHBIX B3aWMMOOTHOIIEHUH, KOTOPBIE PETYIUPYIOTCS Pa3IUIHBIMU
yCTaBaMH, BHEJPATh CHCTEMBI, KOTOPBIE JEWCTBYIOT B TPaXTAHCKUX ITPABOBBIX
B3aMMOOTHOIIICHUSAX HE TaKasi IpOoCTast 3aaya.

[IpoGnemy pasrpaHUYeHHs] KOMIETEHIIMM MEXIy JIO3HaBaTeIsIMU U
CJIEIOBATENSIMA MOYHO PELINTh, €CJIM YCUJIUTh KOHTPOJIb BBIIIECTOSIIETO OpraHa u
BOCHHOW NPOKYpPATYphl HAJl JESATEIBHOCTHIO BOCHHBIX CJIEIOBATENEH, MMOTOMY YTO
3a4acTyI0 UMEHHO N0 X MHUIIMATUBE JO3HABATEIN B BOMHCKUX YACTIX MPOU3ZBOMST
paccieioBaHUe CaMOCTOSITEIbHO. A TOBOps O mpobiieMe mosHOMoumii BoeHHo#
MOJUIMA U OpraHa JO3HAaHWS B YacTH, TO 37€Ch HEOOXOJMMO BMENIATEIbCTBO
3aKOHOJIATeIs] MU HOPMATUBHBIE JOKYMEHTBI, 4YTOOBI HE OBUIO MPOOJIEMBI KOMY
BBIE3)KaTh HA MECTO MPOUCIIECTBUS U BO30YKJaTh YTOJIOBHOE JIEIIO.
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AKTyaJIbHOCTh TEMBbI HCCIIEIOBAHMS CBsI3aHA C JEMOHCTpPALUEN HETaTUBHBIX
TEHJICHIIUH, JAECTPYKTUBHBIX MPOSIBJICHUN, CBSI3aHHBIX C POCTOM KOPPYMHIUU CpPEIu
rOCyJapCTBEHHBIX  CIYy’KalluX, MPEICTAaBIIOMINX  PEalbHYH  yrposy s
rocyJapcTBa, a TAKK€ HEOOXOAUMOCTBIO IIPEIOTBPAILIECHUS 3TOTO SIBICHHUS.

be3ycioBHO, 3TO HEraTMBHOE COLMAIBHOE SIBJIEHWE HOCHT HE JI0 KOHLA
M3YYEHHBIM XapakTep M SBISETCA MPEIMETOM BCECTOPOHHETO HCCIEAOBAHMSL.
BakHbIM MHCTpyMEHTapUEM TaKOTO UCCJIEAOBAHHUS BBICTYMACT KOMILJIEKC HAyYHBIX
METOOB: CTaTUCTUYECKUU, (dbopMabHO-IOPUANYECKUH, COIIMAJIbHO-
NICUXOJIOTUYECKUI U UICTOPUYECKUI.

Koppyniuss He HOBa UM HW3BECTHA B COBpeMeHHoW Poccun. 310
HOBTOPSIIOIIEECS BO BCE BPEMEHA U Y BCEX HAPOAOB «XPOHUYECKOE 3a00JIEBAHUE,
BO3HUKIILIEE MPAKTUYECKH OJTHOBPEMEHHO C BO3HUKHOBEHHEM TrocyaapcTsa [1].

[lonumanue yrpo3bl KOPPYNIMH B Pa3IMYHbIX cdepax U ee aKTUBHOE
pa3BUTHE B CTpaHE MPUBOAUT K COIMAILHOMY CO3HAaHHIO O HEOOXOIUMOCTH
OOILIECTBEHHOTO KOHTPOJII U NPHUHATHIO Mep 1o O00prOe ¢ koppymnuuei. B Poccun
JOJDKHA AaKTHUBHO TMPUMEHSTHCS AHTUKOPPYMNIIMOHHAS TIOJMTHKA B Pa3IMUHbBIX
oTpacysx mpasa U oouiecTna [2].

[IpuMeHsisi METOJT CTATUCTUKH, MOKHO OOHAPYXUTh, YTO 3a MPEIbLAYIINUNA TOJ
3aperucTpupoBaHo okoyio 24600 KOPPYMIIMOHHBIX AEN: «U3 OOIIETO KOJIUYECTBA eI
KOPPYILMOHHON HAMpPaBIEHHOCTH OOJIbILIE BCETO 3apETUCTPUPOBAHO MPECTYIICHUIH,
CBSA3aHHBIX CO B3STOYHMYECTBOM — Takux HaOpaiock 13252 nena. Ilpu sTom
3HAYUTEIBHYIO JOJIIO MPECTYIUICHUM, CBS3aHHBIX CO B3SITOUHHUYECTBOM, COCTABIISIET
MEJKOe B3SITOUHUYECTBO (4963 nena), Ha BTOPOM MecTe — noiydeHue B3saTku (3946
7ien), a Aava B3ATKH 3aHUMAaeT «I0YeTHoe» TpeThe MecTo (3164 nena). He 3a0biTo 1
MOCPETHUYECTBO BO B3SITOUHMYECTBE, B CBS3U C KOTOPBIM BO30YyxjaeHo 1179 nem.
OtnenbHoro BHUMaHUs 3a 2022 1o (CeMb MECAIEB) 3aHSAT KOMMEPUYECKUN MOMKYTI,
[0 KOTOPOMY B OTYETHOM IEpUOJE OBLJIO 3aperucTpupoBaHo 887 nen, U MEIKH
KoMmMmepueckuit moakyi. (178 nem)» [3].

[IpuMeHeHue CTaTUCTUYECKOTO METO/1a TTO3BOJISIET BBISIBUTh, UTO KOJIMYECTBO
KOPPYMNIIMOHHBIX JIMI], MPUBJICUEHHBIX K OTBETCTBEHHOCTU, OCTAJIIOCH HA MPEKHEM
YPOBHE €CIId CpPaBHHUBAaTh C AHAJIOTMYHBIMU IOKA3aTEISIMU 32 MPEAbIIYIIHI TOJ.
PackpblBaeMOCTh KOpPPYNIMOHHBIX MPECTYIUICHUI TakKe OCTalach Ha MPEKHEM
YpOBHE.

B pamkax comuaibHO-TICHXOJIOTUYECKOTO0 METOAa MOXKHO OOHAPYXHUTh, YTO
BHYTPEHHHUE AaCHEKThl KOPPYNIHMOHHOIO TOBEJAEHUSA, O3TO MOXHO Ha3BaTh
caMoperynsanue koppynmuu. B gaHHBIA  MeTon  BXomAT Bce  (aKTOPHI,
dbopMupYIOIITHE TTOJIOKUTEIHHOE UM HEUTPAIbHOE OTHOIIEHHWE K KOPPYHITMOHHOMY
MOBE/ICHUIO, TO €CTh OIPABBIBAIOLIEE €0, POPMUPYIOLINE TOJIEPAHTHOE OTHOIIICHHE
K HeMy. BaxkHyto posib B GOpMHPOBAHUN «KOPPYMITMPOBAHHOTO CaMOYITPABIICHUS
UTPAIOT JIMYHOCTHBIE XapPaKTEPUCTUKHU, MPOSBISIONIMECS B MPOLECCE COLUATIU3ALNU
Takhe, HalpuMep, KaK Ype3BblUallHOE CTpeMJIeHWe K OyaraM, CKJIOHHOCTh K
PUCKOBAaHHOMW UIpE, OTCYTCTBUE HPABCTBEHHOCTH [4]. CiienyeT OTMETUTH, YTO TaKUE
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JINYHBIE KA4YE€CTBA MOTYT WUIPaTh B CTAHOBJIEHWH KOPPYMIIMPOBAHHOTO MOBEJACHHUS B
NOBCEIHEBHON HOpME. Ecinm mocMoTperh ¢ Opyroi CTOPOHBI, TO JAXKE YEJIOBEK C
XOpOUIEH aHTUKOPPYNUMOHHON MO3UIIMEN MOXKET B HEKOTOPBIX CIIydasX BCTyNaTh B
KOPPYIIIMOHHbIE OTHOILIEHUS TOJI BIUSHUEM HEOJIAronpusiTHOM Cpelibl, HEM30E€KHO
TOJIKAOIIas €ro Ha 3TO0.

Takum o6pa3oMm, GakTOpel KOPPYMIMPOBAHHOW Cpelbl  HEMPEPBHIBHO
B3aMMOJICUCTBYIOT € (DakTOpaMu KOPPYILUHUOHHOM CaMOpEryIsiiud U B3aHUMHO
MO/JIEPKUBAIOT JIPYT IpYra, Co3aBas CTUMYJIbI 111 Koppynuuu. ClienyeT OTMETHUTD,
41O c(hepa rocyaapCcTBEHHOTO M MYHMIIMIIAJBLHOTO YIIPaBJICHUS SIBJSETCS Hambosee
OMACHOW «KOJIBIOEIJIBbIO» MOJIUTHYECKON KOPPYTILIIH.

Ecnu ucnonb3oBath GopManbHO-IOPUINIECKUI METOJ, C TOYKU 3PEHUs
aHaJIM3a TUIOBOW JOJKHOCTHOW MHCTPYKIIMU FOCCIIYXKAIIero, To OOHapyKUM, 4TO B
MHCTPYKIMHU NpUCyTCTBYeT PenepanpHbiil 3akoH OT 27 nronsg 2004 r. Ne 79 @3 «O
roCyJIapCTBEHHOM TpakaaHCKou ciyx0e Poccuiickoit denepanumy, riae eCTh CTaThs
17 «3anpetsl, CBA3aHHBIC C TPAXKIAHCKON CITy>kKO0i», a UMEHHO TOJyYeHHE B CBS3U C
UCIIOJIHEHUEM JIOJDKHOCTHBIX OOS3aHHOCTEM BO3HArpakJIeHue OT (PU3NYECKUX U
IOpUINYECKUX JUl (MOJAapKH, ACHEKHOE BO3HArpaxjaeHue). Jlaiee B JOIKHOCTHBIX
00S3aHHOCTSIX TPHUCYTCTBYET HH(pOpMalMs O TOM, YTO HYKHO COO0OIIATh
IPEACTATEN0 HAaHUMATeNs O JIMYHOW 3aWMHTEPECOBAHHOCTU IIPU HCIIOJHEHUU
JOJKHOCTHBIX 00sI3aHHOCTEH, KOTOpasi MOKET MPUBECTH K KOH(MIUKTY UHTEpecoB. B
JAHHOM CJIy4ae TakK€ MOXKET IPUMEHATHCS TE€PMEHEBTUUYECKHM METOM, IS
ONIPENEIICHNS COIEPKAHNSI TAKOW KAaTETOPUH, KAK ITOAAPOK.

[logBong WTOT, paccCMOTpeHUs POJaU (POPMATBHO-IOPUIUUYECKOTO METO/Ia B
OoOHapy>XeHMH Tpo0JeM MPOTUBOJACHCTBUS KOPPYNUMH B TOCYAapCTBEHHOU
rpaxgaHckor  cimyk0bl. HeoOxonumo pe3roMupoBaTh, 4YTO B JIOJKHOCTHBIX
MHCTPYKIUAX JOJDKHBI 3aKPEIUISITHCA MOJO0KEHUSA, KOPPECTOHAUPYIOIIUE IO CBOEMY
OCHOBHOMY COJIEP’KaHHUIO U TIOJIOKEHUSAM (eiepaibHOro 3aKOHa.

CoBpeMeHHbIE MPOOJEMBbl 3a4acTyl0 IO3HAIOTCS B PETPOCIEKTUBHOM
KOHTEKCTE, YTO 00ycJIaBIMBaeT NPUMEHEHNE UCTOPUUECKOTO METO/1a UCCIIEJOBAHMS,
KOTOPBIM IO3BOJIAET MPOCHEAUTh W3MEHEHUS MPOSBICHUN KOPPYIILIMU B CUCTEME
rOCYyJIapCTBEHHOTO yIrpaBieHus. Ha mpoTspkeHun Bcer uctopu 1apckoun Poccuum
O6oprba ¢ Koppymniuend Benach C TNEPEMEHHBIM YCIEXOM, MPUHUMAIUCH HOBBIC
3aKOHBI, Y)KECTOYAIUCh Haka3zaHusA. [IpaBUTEnM NBITAIUCH BBIICHUTH NPUYUHBI U
YCJIOBHS, TPUBEAIIME K KOPPYIILMH, a TAKKE MPUHUMAIM KOHKPETHBIE 3aKOHHBI,
orpaHu4MBarolIye 3To siBiaeHue. OAHAKO BCE MPHUHATHIE MEPhI KaK OOBIYHO, HOCHIIU
OJHOCTOPOHHUN XapakTep, UMENIA YEPThl BpEMEHHbIX nmoaxoaoB. Tak, E.A. Tutkosa
YKa3bIBa€T, UTO «OOJbIlIasi 4acThb BOWHBI C KOppynuued Obuia Oe3pe3ybTaTHOM,
OPUYMHBI HE pa3Oupanch, a KOMIJIEKCHOW TOCYJapCTBEHHOM CUCTEMBbI OOpBHOBI C
KOPPYILIMEN HE CYLIECTBOBaJO. TeKkylee cOoCTOosiHME Koppynuuu B PoccuHu BO
MHOTOM O0YCJIOBJICHO JTUTEIHHBIMH U3MEHEHHUSIMU U Tiepexogamu. Cpenu Hanbosee
BaXXHBIX TIPOOJIEM, TOMUMO HEIOCTATKOB TOCY/IapCTBEHHOTO amnmapara U HEKOTOPBIX
HWCTOPUKO-KYJIbTYPHBIX TPAAULIMM, CIEAYET OTMETUTh, CTPEMMUTEIbHBIN IMEPEXOI K
HOBOW 5SKOHOMHYECKOM CHCTEME, HE NOJJICPKUBAIOLIMI NpaBoByl0 0azy u
IOPUIMYECKYI0 MPaKTUKY. OTCYTCTBUE B COBETCKOE BpeMs €IUHOW IPaBOBOM
CHUCTEMBI U COOTBETCTBYIOIIUX KYJIbTYPHBIX HOpM» [5].
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bosnbmioe  3HaueHWe B OPOTUBOJACHUCTBUM  KOPPYNUMHA  HUMEET
dopmupoBaHre HETEPNUMOCTH. J[0KHO OBITH MPABOBOE MPOCBEIEHUE, MPABOBOE
UH(QOPMHUPOBAHME, M COOTBETCTBEHHO KOHTEHT-aHAJIW3 MAaTepPUaAlIOB CpPEJICTB
MaccoBOl MHQOpMalMKM Ha MpEeAMET OOHApyXKEHUs M JOBEIACHUE [0 HAaCeIeHUs
uHpopmupoBanue. Tak, Hampumep, HEAaBHUE apecTbl BBICOKOIOCTABIECHHBIX
YUHOBHHMKOB, TAKUX KaKk MUHHCTpa TpaHcropTta KpacHosipckoro kpas KoHcranTnHa
HumupoBa, a Takxke Ou3HecMeHa U ObiBIIEero moiuTuka Onera MUTBOJIA, KOTOpHIE
00a OOBUHSAIOTCA B T'POMKOM KOPPYHNIIMOHHOM MPECTYIJIEHUH 32 MPOCKTUPOBAHUE
KPaCHOSIPCKOTO METPOIIOJINTEHa, MOTYT TOKa3biBaTh A(G()EKTUBHOCTh JTaHHOTO
IIPOCBEILCHHUS.

Taxum oOpa3zoM, TpUMEHEHHE CTATUCTUYECKOTO, (POPMaTHHO-FOPHINIECKOTO,
COLUAIBHO-TICUXOJOTHYECKOTO M HCTOPHUYECKOTO METOAOB JOJDKHBI IMPUMEHSTHCS
I YCHENIHOTO aHalau3a, NPUYMH W MEp B MPOTUBOJICUCTBUU KOPPYNIMUA B
rocyJapCTBEHHOM IPaKIaHCKON CITy»kKOe.
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Abstract: The article discusses a current state of the system of forensic science
as a science, its composition, criticism and suggestions. The importance of improving
individual elements of the forensic system IS noted.
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CucteMa COBpPEMEHHONM KPUMHUHAIMCTHUKH COCTOMT H3 YEThIPEX pa3iclioB,
chopmupoBannbix Padannom CamymnoBuueM benkuHbIM:

1) obmast Teopuss KPUMHUHAUIUCTUKA - OCHOBHBIC HJEH, MPHUHITUIIBI, TTOHSITHS,
TEPMHUHBI, OTIPEICJICHHS B c(pepe KPUMUHAIIMCTHKY;
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2) KpUMHHAJIMCTUYECKAsi TEXHUKA — COBOKYMHOCTh MPUOOPOB, 000pyI0OBaHUS,
TEXHUYECKUX IPUCIOCOOJIEHUM, UX CO3JaHHE€ U COBEPUICHCTBOBAHUE, NPUEMOB U
METOJI0B UCCIIEN0BaHus, cOOpa KpUMUHAIMCTUYECKH 3HAUUMOM HH(pOpMaIH;

3) KpUMHHQJIUCTUYECKAs] TAaKTUKa — Hay4YHbIC IIOJIOKEHUS M IPAKTUUYECKHUE
PEKOMEHIallK N0 IJIAHUPOBAHUIO pacclefOoBaHUs U CyleOHOro pa3OuparebCcTBa,
TAaKTHKE CJICICTBCHHBIX JICUCTBUM;

4) KpUMUHaANIMCTUYECKass METOJAUKa (METOJMKA PACcCIeIOBaHUSl NPECTYIICHUI
OTZIETBHBIX BUAOB) — OCOOCHHOCTH PACKPBITHS, PACCIECA0BAHUS U HPEIyIPEKIACHUS
MPECTYIUICHUH OTAETbHBIX BUJOB, KAaTETOPUii, HA OCHOBE KOTOPHIX (OPMUPYIOTCS
PEKOMEHJAMU  coJepKalihue OCOOCHHOCTH pabOThl €  OTAEIBHBIM  BUIOM
MIPECTYIUICHUN.

['maBHass  3amaya  KPUMHHAJIMCTUKH — 3aKJIIOYAE€TCsl B ONTUMH3ALUU
NEATEIbHOCTH OrPAHOB JIO3HAHWS, NPEIBAPUTEIBHOTO CIEACTBUS U Cyda B
PacKpbITUM MPECTYIUIEHHS M YCTAHOBJIEHMs (DaKTOB MPOM3OLIEAIINX COOBITHIA
IOCPEACTBOM CBOMX HAy4yHO pa3paOOTaHHBIX CpPEICTB, IPHUEMOB MU METOJIOB
OCHOBAHHBIX HAa ECTECTBEHHBIX, TEXHUYECKUX M HHBIX HayKaX, CIECICTBEHHOM,
CyJeOHOM M 3KCIEPTHON MPAKTUKU PACKPBITHS U paccie0BaHUs IPECTYIUICHUH.

OpHako, NPECTYNHOCTh Kak M3BECTHO HE CTOMT Ha MecTe, a
KUOEPIPECTYIUIEHUsT W BOBCE JIOULIM JIO YPOBHA Yrpo3bl HallMOHAIbHOMN
Oe3omacHocTH 10 AaHHBIM ['eHnpokypopsl Poccun. B Poccun packpbiBaeTcst MeHblle
25% kubepnpectymieHuit [1].

VYKa3zaHHas CTaTUCTHMKA YyKa3blBaeT Ha exerogHoe yBenuueHune UT-
MPECTYIJIEHUH,  COBPEMEHHas  NPECTYNHOCTb  CTAHOBUTCA  Bc€  Oouee
BBICOKOTEXHOJIOTUYHON. B mpoTHBONpaBHON AEATEIBHOCTH IIUPOKO HCIOJIB3YIOTCS
COBPEMEHHBIE CPEACTBA M TEXHOJOTUHU CBS3H, DJIEKTPOHHBIE TUIATEKHBIE CUCTEMBI,
OHJIaHH  OIUIaThl, = BO3MOXHOCTH  WHTepHET-CepBUCOB,  OOECHeUUBAIOUIUX
aHOHHMMU3ALMIO JINYHOCTU B LudpoBoM mpoctpancTse. [Ipu 3ToM, B Hamboibiien
creneHu 1u@poBas TpaHchopMalus 3aTpoHyIa Takue chepbl KPUMHUHAIBHOTO
Ou3Heca, KaK HE3aKOHHBIM 00OpOT HAapKOTHKOB, OpYXKHUS, XHUIICHUS JIEHEKHBIX
CPEICTB C MCIOJIb30BAaHHUEM CHUCTEM OAHKOBCKOTO OOCTYXUBaHUS, JeTaau3alus
(OTMBIBaHHE) JOXOJI0OB, IOJYYEHHBIX IPOTHUBONPABHBIM IIyTEM, YKIOHEHUE OT
yIUIaTBl ~ HAJIOTOB,  NPECTYIUIEHUS  KOPPYNLIMOHHOM  HANPABICHHOCTH WU
HEMPaBOMEPHBIN JIOCTYI K OXPaHSIEMOW 3aKOHOM KOMITBIOTEPHOW HHQPOpPMAIIUH,
MOBJIEKIIUHI €€ YHUUYTOKEHHE, OJIOKMPOBAHUE, MOAUPUKALIMIO JTUOO0 KOMUPOBAHKE.

Jns TmpOTUBOCTOSHMSI HAay4HbIe pa3fesbl KPUMHUHAIUCTUKA MOCTOSHHO
HYKJAIOTCSI B yCOBEpIIeHCTBOBaHMHU. OJHAKO, TEOPETHKU 3aMECTO TOTr0, YTOOBI
NOMBITATECA KAaKUM-ITHOO 00pa30oM TOBIMATH Ha pEIIEHUWE TaKoW MpoOIeMbl
CBSA3aHHOM C HECOBEPUIEHCTBOM TaKUX Pa3AesiOB KPUMHUHAIUCTUUYECKON HAyKH, Kak
KPUMUHAJIMCTUYECKAass TEXHUKA M TaKTHUKa, HAay4yHOW 0a30il KPUMHUHAIUCTUKH,
MPOJOJKAIOT PACCYKJIATh O TOM, YTO U3 ceOs MPEJCTABIAET €€ CUCTEMa U U3 KaKuX,
Y CKOJIBKHX PA3Z€EJIOB OHA JIOJHKHA COCTOSITh.

Cucrema Haykd KpPUMHUHAQJIMCTHKH, €€ NPEIMET, MOCTOSHHO IOJIBEpraiach
pa3nuuHbiM  u3MeHeHusiM. C  OJHOM CTOpPOHBI - 3TO OOBSACHSAETCS TEM, YTO
MOSIBJISIFOTCS] HOBBIE 3HAHUS U, KaK CIIEJCTBHE 3TOr0, BOZHUKaJIa HEOOXOJUMOCTh UX
0000menuss u cucrematusanuu. C 7Apyroil CTOPOHBI, H3MEHEHHUS CHUCTEMBI
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KPUMHHAJIMCTUKY UMETN CYObEeKTUBHBIN xapaktep. [lodTtu moiBeka OHU HE MOTYT
OPUNTU K KOHCEHCyCy. OIHUX YCTpamBaeT TEKYUIEE IMOJIOKEHHUE CHCTEMBI, IPYTHUE
HAIMPOTUB JTOOABJISIIOT € JOMOJHUTENbHBIE pa3/iesibl U CUMTAIOT, YTO UX Pa3Jielibl,
KOTOpBIE MPEACTABIISIIOT U3 Ce0sl HEKOTOPhIE BOMPOCHI, KOTOPhIE MOTYT HAaWTH CBOE
OTPAKEHUE B YCTOSBIICHCS TPAAUIIMOHHON YETHIPEXAIEMEHTHON CUCTEME TPUBHOCAT
HOBOE K TPAJIUIIMOHHON KPUMHUHATUCTHYECKON CUCTEME, JIeNIal0T ee 00Jiee JIOTUYHOM.
C yeM Henb3sl MOJTHOCTBI0 HE COTJIACUTHCS, T.K. BPEMS HIIET BIEPE, IPOTrPECC KaK U
MPECTYMTHOCTh HE CTOSIT HA MECTE M CHCTEMA HYXIAE€TCS B Pa3BUTHUH, HO HE B
n00aBJICHUN HOBBIX Pa3/esioB, a B OMUCAHWU WX B yCTosBIIEHcs cucteme. Komy-To
npaBAa KaXeTcs, 4YTO I[UIAHUPOBAHUE pACCIEAOBAHUS W  B3aUMOJACHCTBUE
cnenoBarenst ¢ corpynaukamu OBJl mocTodiHBI TOTO, YTOOBI 11 HUX BBIICIHIIA
IEJbIA  pa3fen KPUMUHAIUCTUKHA, BMECTO TOTO, YTOOBI «BIHUXHYTH» HUX B
KPUMHUHAJIUCTUYECKYIO TakTUKYy? Takke BBICKa3bIBA€TCSI MHEHME O BO3BpaTe K
CUCTEME M3 JBYX uacTed — oOmed u OCOOCHHOH, YTO TMPEACTABISIET COOOMU
HAJCTPOMKY K HBIHENIHEH cucteMe B BHUae oOmed ¢ OCOOEHHON YacTH, T. €.
BO3BpAlllCHUE HAa3aJ, HO IPU OTOM HE MOIYT IPUUTH K €OUHOMY MHEHMIO, 4TO
JIOJKHO BXOJUTH B OOIIYIO 4acTh, @ YTO B YACTHYIO.

Takum oOpa3zom, IO MOEMY MHEHHIO HACTOSIIECH Mpo0ieMON KPUMUHAIUCTUKH
SBJISIETCSI HEMOATOTOBJICHHOCTh K HOBBIM CIOco0aM KHOepHpecTyIUIeHUH, a He
3acThIBIIEE OOCYXJEHHE BOINPOCA O TOM, M3 YEro COCTOUT KPHUMHHAIUCTHUKA U
MIOYEMY 3TO BaKHO, YTOOBI OHA ObLIa U3 ABYX Pa3/eiOB, a HE YEThIpEX WK OoJiee.
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AHHOTaNUsi: B paboTe paccMaTpuBaeTcs TeMa 00 HMCIOJb30BAHUHM U OXpaHE
MHTEIJIEKTYaJIbHBIX MIPaB HA CEJICKIMOHHBIE JOCTUKEHHUS, B TOM YHCJIE HPOBOJUTCS
aHaiu3 nMpobJieM B JaHHOU cdepe AesTenbHOCTH. ABTOpaMH U3y4YE€HBI HICTOYHUKHU TI0
HCCJIETyEeMO TeMe U CUCTEMA MPABOBOTO 00ECIeUeHUsI MHTEIUIEKTYaIbHBIX MPaB Ha
CEJIEKIIMOHHBIE TOCTUXEHUS. CTOUT OTMETHUTh, UYTO CEJIEKLHSI PACTCHUI SBISETCS
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AKOHOMMYECKON OCHOBOM MPOUCXOXKIEHUS M PA3BUTHSI HA BCEX 3Tamax BPEMEHHU
nuBmiM3anui kak Craporo, Tak 1 HoBoro Csera.
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Abstract: the paper deals with the topic of the use and protection of
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3aKOHOJATEIHCTBOM PO pEeryJIUpyrTCs IIPaBOBbIC OTHOILICHHS
MHTEJUIEKTYaJbHBIX MPaB Ha CEJEKIMOHHBIE JOCTHKEHUS, ['paXkIaHCKUM KOAEKCOM
P® npenycMoTpeHO, UTO y TpaxJaH €CTh IPAaBO aABTOPCTBA HA CEJIEKIIMOHHBIC
JOCTUKEHHUS, MPAaBO HAa HAMMEHOBAHWE, MPABO Ha IOJYyYEHUE MATeHTa W JpYyrue
npaBa. B coorBerctBun ¢ 'K P® cenekumoHHOE HOCTMKEHUE OTHOCUTCS K
OXpaHsS€MbIM  pe3yJbTaTaM HWHTEIUJIEKTyallbHOW  AestenbHocTH [1].  OpnHako
3aKOHOJIaTeIh HE JlaeT OMpENEICHUs, YTO TMPEJCTaBIseT COOON CEeNeKIMOHHOE
noctiwxkenue. BaBumoB H.M. oTrMewaer B cBouxX paboTax, 4YTO CEJIEKIIMOHHOE
JTOCTHKEHUE — ATO «PE3yJbTaT MHTEJUICKTYaJbHON NIESITEIbHOCTH U OJHOBPEMEHHO
MOIIIHOE CpEeACTBO mpousBoacTBa» [4, c¢.55]. Hampumep, CunensHuxoBa B.H.
npeajaracT CJIeAYIoIIEee ONPEAETICHUE CEJIEKIMOHHOTO JOCTHXKEHUS — 3TO «HOBBIC
copTa pacTEeHUU WJIM TOPOJIbI dKUBOTHBIX, CO3/IaHHBIC WJIM BBHIBEICHHBIC B PE3yJIbTATE
1[eJICHANPABIICHHOW WHTEIJIEKTYaJlbHOU JCSATEILHOCTH CEJIEKIIMOHEpa, 00Ja aroline
YHUKAJIbHBIMU TEHETUYECKHUMU NPU3HAKAMH, COOTBETCTBYIOIIUE YCTAHOBJICHHBIM
3aKOHOM KPUTEPHUSIM OXPAHOCIIOCOOHOCTH U BHECEHHBIE B ['OCyIapCTBEHHBIN peecTp
OXpaHsEeMbIX CEeNIEKIIMOHHBIX TOCTIKEeHHI [7, ¢.16]. Takum oOpa3om, ceneKinoHHas
JESTETPHOCTh B IIE€JIOM TMPEACTABISIET COOOW COBOKYIMHOCTH JACHCTBUM, KOTOPBIC
HaIpaBJeHbl HA CO3JaHUE HOBBIX OUOJOTHYECKUX OOBEKTOB, TAKUX KaK, MOPOIbI
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YKUBOTHBIX U COPT pacTeHUU. J[aHHAs IEATEIbHOCTh IOMOTAET MTOBBICUTh KAYE€CTBO U
KOJIMYECTBO XapaKTEPUCTHK.

Ba)XHO OTMETUTH, UTO UIMEHHO HAa MEXIYHAPOJHOM YPOBHE MPABOOTHOIICHHS,
CBSI3aHHBIE C CEJIEKIMOHHBIM JOCTH)KECHUEM, PETYIUPYIOTCa MeXIyHapoaHOM
KOHBEHIIMEH MO oxpaHe HOBbIX copToB pactenuit (YIIOB). JlanHas KoOHBeHLUA
3aKpeIUIseT MPaBUIIa MOJb30BAHUS CEJIEKIMOHHBIMUA PACTEHUSAMU [2].

CenekIMOHHbIE JOCTUKEHUSI OTHOCIT K CTPaTErMYecCKUM OOBEKTaM, MOTOMY
YTO OHU BaXHBI IS SKOHOMHUYECKOIO M MOJMTHYECKOTO POCTa TOCyJapCTBa U
obmiectBa B 1iejoM. Ha cerogusiiinee BpeMsi CyIIECTBYET MpobjieMa TapMOHUYHOTO
OanmaHca MEXIy HEOOXOAMMOCTHIO 00ECIEUeHNs HACEICHUS MPOAYKTaMU MTUTaHUS U
COXpaHEHUEM OHMOJOTHYECKOTO pa3zHOOOpa3us B KaXIoM rocyaapctBe. OmHuM u3
MyTel pelIeHus] MPoOJIeMbl MUTAHUS SABISIETCS TEHETUYECKOE MOAU(PUIIUPOBAHUE
YKABBIX OPTaHU3MOB, B TOM YHCJIE U CEIICKIIUOHHBIX JTOCTHXKCHUM.

[IpaBo Ha cenekiuoHHbIE nocTukeHus nosiBuwiock eme B CCCP. Jonroe
BpEMsI JIaHHOE MPaBO OTHOCWJIOCH K ITyOJUYHO-TIPABOBOM chepe peryaupoBaHus, Iie
00BEKT paccMaTpHUBAICS KaK Pe3ysbTaT HAy4YHBIX pabOT B 00JIaCTU C/X XO34WCTBA.
Pa3BuTHE WHTENIEKTYadbHBIX IMIpaB Ha CEJICKIMOHHBIC JOCTIKEHUS OBUIO HE
OCHOBHOW TMpoOJeMOil B TO BpeMsi M 0COOOro BHHMMAHHUS 3TOMY BOIPOCY HE
npugaBaiock. B cBs3u ¢ pacnagom CCCP u nepexona Poccun Ha peIHOYHBIE phIYaru
yIpaBJIEHUs] SKOHOMHUKOM, CHCTEMATU3alluU NPaB Ha PE3YyJIbTAThl HHTEIUIEKTYaIbHON
NEATEIbHOCTH W CPEACTBA HHAWBUAYAIM3AlMW, NPU3HAHUS  CEJICKIIMOHHOTO
JTOCTUKEHUS OJTHUM U3 BUJOB MHTEIJICKTYallbHOW COOCTBEHHOCTH, a MpaBa Ha HEro
BXomammM B yacth IV I'paxmanckoro koxexkca P® mnosiBUiIack BO3MOXKHOCTH
MOAYMHEHUS  3aKOHOJATENIhCTBA O  CEJIEKIMOHHBIX  JOCTIDKEHHUSAX  O0IuM
rpaXIaHCKO-TIPaBOBBIM  MOcTynataM. JlaHHOE CcoOObITHE Jajlo  BO3MOKHOCTh
pa3BUBaTh ATy cepy NeSITEIBHOCTh, YTO XOPOIIO BIUSET HAa Pa3BUTHUE rOCYAapCTBa
[6, c.23].

Tak, HOpMaTHUBHO-TIpaBoBasi 0a3a SBJISETCS OCHOBOW (YHKIIMOHUPOBAHUS
CyOBEKTOB MHTEIUICKTYalIbHOM JesTenbHOCTH. CrucTeMa MpaBOBOTO PETYIUPOBAHUS
OTHOUICHHM, KOTOPBIE CBSI3aHHBI C HCIOJIb30BAHUEM UM OXPaHOM pPE3yJIbTaTOB
MHTEJJIEKTYaJIbHOM NeATEIbHOCTH B Poccutlickon denepanyii HOCUT KOMIUIEKCHBINA U
MHOTOACIIeKTHBIA XxapakTep. Takas mpaBoBasi cHUCTeMa MpeJrnosiaraer coOoi
aKTUBHOE (DOPMHUPOBAHHME EUHOTO MEXaHHU3Ma PETYJIUPOBAHUS MHTEIUIEKTYaTbHBIX
MPaB Ha CEJICKIIMOHHBIE JOCTUKECHUS.

Tabmuua 1. Cucrema mNpaBOro  peryjivpoBaHUs — MHTEIUIEKTYalbHOM
NESATEIbHOCTH.

Kputepun npaBoBOi CUCTEMBI

VYcraHoBneHue HOBBbIX | ["'apanTupoBanue 3amuThl U | PazButne JIOTOBOPHBIX
MPABOBBIX OCHOB | OXpaHbI pEe3yNbTaTOB | OTHOIICHW B  00JacTH
B3aMOOTHOIICHUMN VHTEJUICKTYaJIbHOU HUCIIOJIb30BaHUS
YYaCTHUKOB JIEATEIILHOCTH. pe3yJIbTaTOB
MHTEIJJIEKTYaJIbHOU WHTEJJIEKTYaJIbHON
JIEATEIILHOCTH. JICSITEILHOCTH.
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Takum oOpa3omM, HOPMATHUBHO-TIpaBOBas 0a3a SBISETCS OYCHb BaKHBIM
AJIEMEHTOM  IIPU  peald3aldd  KAYECTBEHHOW  CHUCTEMbI  PETYJIUPOBAHUS
WHTEIUIEKTYaJbHOM  JeSITeNbHOCTH. CTOUT OTMETUTh, YTO HWMEHHO AaHaju3
MCTOYHUKOB IpaBa MO3BOJISIET BBIIBUTH MPOOJIEMbI B 3aKOHOAATENILCTBE U ITOMOTAET
UX PELIUTH.

[IpaBO aBTOpPCTBA HA CENEKIMOHHBIE TOCTHMIKCHHS 3AKIIOYAETCS B TOM, UTO
TPAXKIAHUH MOJKET SIBJISITBCS aBTOPOM CEJIEKIHOHHOTO JOCTHKEHUS, JAHHOE MPAaBO
HEOTUYKTaeMO M HE MOXET OBITh MEPEAaHO APYroMy JIMITY, TAKKE OTKa3 OT 3TOTO
MpaBa HUYTOXKEH. ABTOp CEJICKIMOHHOIO JOCTHXKEHUSI HUMEET MpaBO JaTh
HAaUMCHOBAaHHE CBOEMY  OTKPBITHIO, JaHHOC HAWMEHOBaHHE  OJ00pseTcs
dbeneparbHBIM  JTMOO HCTIOJHUTEIBHBIM OPTaHOM BJIACTH IO  CEJICKIIMOHHBIM
JOCTHKECHUSM.

B cootBerctBum ¢ 'K P® HOCuTEns MU CyObEKTUBHBIX TIPaB HA CEJIEKIIMOHHOE
JOCTIDKEHHUE  SBJISIIOTCS  aBTOP M COABTOPBI, NATEHTOOOJaaarellb U UX
IIPAaBONPEEMHUKH. Tak, TpakKIaHWUH IPU3HAECTCS ABTOPOM, €CIIA €r0 TBOPYECKUM
TPYAOM CO3HAHO CEJIEKIIMOHHOE JIOCTH)KEHUE WIIM K€ JIMLO, KOTOPOE YKAa3aHO B
3asiBK€ Ha narteHT. CoaBTOpaMu SBJISIOTCS TPaKJIaHE, KOTOPbIE TBOPUYECKUM TPYAOM
NOMOTAJIA  CO3aTh HOBOE CEJIEKIUMOHHOE JOoCTHKeHHue. OHHU MOryT TakKkKe
pacnopspKaTbCsl  MCKIIOUMTEIBHBIM — IIPAaBOM M IIATEHTOM, KaKk MW aBTOPBI
CEJICKUMOHHOTO JOCTHXKEHMA. TaxkKe KaxXIbld U3 COaBTOpP HMEET IIPaBo
CaMOCTOSITENIbHO MPUHUMATH CIIEIIUAIIBHBIE MEPHI IO 3AIIUTE CBOUX MPAB.

CTOUT OTMETHTH, YTO IMPABO ABTOPCTBA MOMKET YJIOCTOBEPATHCS HE TOJBKO
MATEHTOM, HO U aBTOPCKUM CBHUJIETENHCTBOM. [[aTEHT Ha CEIEKIMOHHOE JOCTUKECHUE
YIAOCTOBEPSIET TMPHOPUTET CEIICKIMOHHOTO JOCTHXKEHHS, a TakKe aBTOPCTBO H
HUCKJIIOYUTEbHOE TIpaBO Ha  CeJeKIMOHHOe JaocTiwkeHne. OO0beM  OXpaHbI
WHTEJUIEKTYAJIbHBIX MTPAB HA CEJIEKIIMOHHOE JOCTUKEHHUE, KOTOPBIA MPEAOCTABIISIETCA
Ha OCHOBAHUHU IIATEHTA U MOXET ONPENEISAECTCS COBOKYIMHOCTBIO CYIIECTBEHHBIX
IPU3HAKOB, KOTOPBIC 3a()UKCUPOBAHBI B ONMMCAHUM CEJICKIIMOHHOTO JOCTHXKEHUS [8,
c.154].

Cornacho I'K P®, npaBo Ha mMoJiydeHUE TMAaTEHTAa Ha CEJIECKIMOHHOE
JOCTHKEHUE BBICTYIIAET B KA4e€CTBE MPEANOCBUIKA HCKIIOUUTEIBHOTO IIpaBa.
V3HAYaJIbHO MATEHT NMPUHAICKUT aBTOPY CEJEKIIMOHHOIO JOCTHMKEHUS, OJTHAKO OH
MOJKET MEePEeUTH MPaBOMPEEMHUKY WJIH ObITh nepena. ['aBpuiioB D.11. otmeuaer, 4To
MPAaBO Ha MOJIyYEHHE MATEHTAa — «3TO CAMOCTOSTEIBHOE MPABOMOYME, OJHAKO BCE
PaBHO SIBJIIETCA COCTABHOW YacCThIO MCKIIOUMTEIBLHOrO mpaBa» [4]. Ecnu mpaBo Ha
MOJYy4YeHUE MaTEHTa Ha CEJIEKIMOHHOE IOCTH)KEHUE OTUYXKIACTCA, TO JTaHHBIN
JIOTOBOP JIOJDKEH OBITh COCTaBJIeH B NMHUChbMEHHOU ¢opme. Kak yxke roBOpuiIoOCH
paHee, HUCKIIOUMTEIBLHOE TMPAaBO HA CEJEKIMOHHOE JIOCTH)KEHUE MPUHAIICKUT
MaTeHTO00JIaIaTeNII0, KOTOPBIH MOXKET MM CIHOKOWHO pacrnopspkarhes. JlaHHoe
HCKJIFOUUTEIBHOE IMPAaBO PACHPOCTPAHSAECTCS HE TOJBKO HAa PAaCTEHUs, HO U Ha
PaCTUTENBHBIA MaTEpHUAIL.

Takum 00pa3oM, MaTEHT SBJISETCS OCHOBHBIM JOKYMEHTOM, KOTOPBIH
MO3BOJISIET 3AIIUTUTH CBOE MPABO HA M300pETEHUE CENIEKIIMOHHBIX pacTeHui. BaxxHo
OTMETHUTh, YTO PE3yJbTAThl HHTEIUIEKTYAIBHOM JEATEIBHOCTH HE SBIISIIOTCS
MaTepUaIbHBIMU OOBEKTAMHU, TOITOMY HX TEPEeXOoJ OT OJHUX JIUIl K JIPYyTUM
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HEBO3MOKEH. CJIe10BaTEeIbHO TAKUE PEe3ybTaThl MHTEIUIEKTYaJbHON IEATEIbHOCTH
MOTYT OTUYXKIATbCSl WM € NEPeXOAUTh HHBIM CIIOCOOOM OT OJIHOTO JHIa K
IPYromy.

3aKkoHOJAaTENb MpPEAyCMaTpUBAET TaKXKe JEUCTBHS, KOTOpPBIE HE SIBISIOTCS
HapyLICHUEM HUCKIIIOUUTENBHOTO MpaBa Ha CEJIIEKIMOHHOE AocTkeHue. Hampumep,
NEUCTBUS, KOTOpPBIE COBEPIIAIOTCS B HAYYHO-UCCIEAOBATEIbCKMX LEIAX, B
AKCIIEPUMEHTAJIBHBIX LIEJSIX, AEUCTBUS, KOTOPBIE COBEPILAIOTCS AJI YAOBIETBOPEHUS
CEMENHBIX WIH JUYHBIX MOTPEOHOCTEH, C LENIbIO MOTYYEHUsI NPUOBUIH, TEUCTBUS 110
UCIIOJIb30BaHUIO PACTUTEIBLHOIO MaTepuaja WA K€ BOCIPOU3BOACTBO TOBAPHBIX
’KUBOTHBIX JUJIsl UCIIOJIB30BAHUS B CEJIbCKOM XO3sicTBE. Takum 00pa3oM, poccuiickoe
3aKOHOJIATEIbCTBO  PAacCMaTpPUBAaET MeEpbl Uil  CBOOOJHOTO  IMOJIb30BAaHMS
CEJIEKIMOHHBIMH JIOCTH>KEHHSIMU.

PaccMoTpeB cyneOHyr0 TpakTUKy [0 MWHTEIUIEKTYaJbHBIM MpaBaM Ha
CEJIEKUMOHHOE JTOCTHKEHHE, MOKHO OTMETUTh TOT (DAKT, YTO HEPEIKO BO3HUKAIOT
CHOpPBI MEXAY OpraHu3alusMd KOMY HMMEHHO JOJDKHO INPUHAJJIEKATh aBTOPCKOE
npaBo. B mogo0HBIX crnopax CyJ YYUTHIBAET XapaKTep Y4acTHUsl KaKJIOTO W3 JIMII,
KOTOPbIE YKAa3aHHbl B MATEHTE WM MPETEHIYIOIIMX HAa aBTOPCTBO, B CO3IaHUU
TEXHUYECKOT0 peIIeHHs], (DaKThl BHECEHUS JINYHOTO TBOPUECKOrO BKJIa/la B CO3/IaHUE
TEXHUYECKOTO PEIICHUs, HAa3BaHHBIMHU JIMIAMHU, TMPUHATUS KaXIbIM U3 HUX
TBOPYECKOI'0 Y4acTHsI B COBMECTHOM TPYZE IO CO3AAHUI0 TEXHHUUYECKOIO PEIICHMS U
npyrue kputepud. VIMEHHO TBOPUYECKUM BKJIaJ BAXKEH JUISl MIPUHSTHUS PEIICHUS KTO
OyIeT aBTOpPOM CEJIEKIMOHHOrO JOCTHWXeHus. Hampumep, B COOTBETCTBUU C
[ToctanoBnennem ot 20 mas 2022 r. mo geany Ne A70-20602/2021, Bocwsmoii
ApOuTpaXHbIN ANCIISIUOHHBIN CyJ] MOCTaHOBUII, 4TO [3]:

«<...> 12.01.2021 ®BI'Y «l'occopTkoMHCCHS» OBLJIO MPHUHATO PEIICHUE Ha
JOMYCK K HCIIOJIb30BaHUIO copTa Kaptodens «Jlerenna» ¢ TpeMs 3asiBUTEISIMU U
COOTBETCTBEHHO B TOCYJApCTBEHHBIM PEECTp CEJNEKUHMOHHBIX JOCTHKECHHU,
JOMYUIEHHBIX K HCIOJb30BaHUIO MO cOpTy Kaprodenb «Jlerenma» BHECEHBI Tpu
opuruHaTopa. Kpome Toro, kak ycMaTpuBaeTcs U3 MaTepuasioB Jielia, yCTAHOBUI CY /]l
NEepPBOM WHCTAHIIMM U HE OCHApUBAECTCS TMOJATeNIeM AamNeJUISIUOHHON KaloObI,
HACTOSIIIIMM CIIOP HE OTHOCWICS K YCTaHOBJIIEHHIO aBTOPOB CEJIEKIMOHHOIO
TOCTHKEHHUSI.

«CornacHo n. 3 cr. 1430 'K P® wuckiarouuTenbHOE MpPaBO Ha CIyKeOHOE
CEJICKIIMOHHOE JIOCTWKEHHE M TMPaBO Ha I[OJy4YEHUE TMATEeHTa MpPUHAIJIECKAT
paboroaarento, €ciu TPYAOBBIM WM TPa)KJaHCKO-TPABOBBIM JIOTOBOPOM MEXKIY
paboTHUKOM U paboromaTereM He mnpeaycMorpeHo wunHoe, OO0 «Arpodupma
«KPUMM)» yka3aHO B 3as1BJICHHE Ha Bbl1ayy NIATEHTA HA CEJIEKIIMOHHOE TOCTUKEHHE
OJHUM M3 3asBUTEIIEN IIPU HAJIMYHUM HA TO ITPABOBBIX OCHOBaHUM. Kak ycTaHOBMII Cy T
NepBOM MHCTAHLIMM, COTPYAHUKHA OOIECTBA BHECIM BKJIAJ B CO3[aHHUE CIHOPHOIO
CEeJIEKIIMOHHOT0 JocTukeHusa. Kpome Toro, cyneOHas kojuierus oOpaliaer BHUMaHHe
3asIBUTEJIS aneJUIIIIMOHHOM jKaioObl Ha TO, YTO JIMII0, YKA3aHHOE B KAYECTBE aBTOpA B
3asBKE€ Ha BbIJIauy IMaTEHTa HAa CEJEKIMOHHOE JOCTHUXKEHUE, CUUTAETCA aBTOPOM
CEJIEKIIMOHHOTO JOCTH>KEHUS, €CIIU HE JIOKA3aHO UHOEY.

«Cynl mepBoil MHCTaHIMH, MPUHUMAs OCIIAPUBAEMOE PEIICHHUE, MPABOMEPHO
UCXOJIWJI M3 TOTO, YTO MPaBO JHIA, YKA3aHHOIO B KayeCTBE aBTOPa, 3aIUIIEHO
NpPeAyCMOTPEHHOM 3aKOHOM TipesyMmmiuei. [Ipu 3ToM 0053aHHOCTH ONPOBEPIKEHUS
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MPE3YMIILUHU, B TOM YHUCJIE IIyTEM MPEACTABICHUS JOKA3aTEIbCTB, C JOCTOBEPHOCTHIO
CBUJIETEIBCTBYIONIMX 00 OTCYTCTBMM TBOPUYECKOTO BKJIAJa OTBETUYHMKA M aBTOPCTBE
WHOTO JIMIA, a TAKXKE O TOM, YTO OTBETYMK 3aMMCTBOBAJl CO3JAHHOE WHBIM JIUIIOM
CEJIEKIIMOHHOE TIOCTUKEHHE, BO3JIAraeTCs Ha JIMLO, IPETEHAYIOIIEE HA aBTOPCTBOY.

«B HacTosmieM ciayyae MCTIOM TaKuX YOCAMTEIbHBIX U OECCHOpPHBIX
NOKa3aTeNbCTB  Cyldy  He  mOpeacTtaBieHo.  JIoBOJOB,  OCHOBaHHBIX  Ha
JI0KA3aTeIbCTBEHHOW 0a3ze, KOTOpble Obl ONpOBEprajud BBIBOABI Cyla IEPBOM
WHCTAHIUYU, BIUSAJIM Obl HA 3aKOHHOCTh M OOOCHOBAHHOCTH PEIICHUS Cyaa MEPBOM
WHCTAHIINY, amneJUIIIHOHHas kajno0a He conepkuT. [Ipu maHHBIX 0OCTOSTETHCTBAX
Cyl ane/UIIUMOHHOW WHCTaHIMM NPUXOAUT K BBIBOLY, YTO, OTKa3aB B
YAOBJIETBOPEHUU 3asBJIECHHBIX TpeOOBaHMNH MMHHCTEPCTBA, Cy] MEPBOM MHCTAHIIUU
MPUHSI 3aKOHHOE M1 00OCHOBAaHHOE PEIICHUE.

Takum o0pa3om, peanu3auus MpaBoOBas OXpaHa U 3alUTa CEJIEKIMOHHBIX
JNOCTHKEHHW OTJIMYAETCSl OT IPABOBOIO PETYJIHPOBAHUS JPYTUX PE3YJIbTATOB
UHTEJUIEKTYaJbHOU JeATeabHOCTH. OcoOble YCIOBHsI TakoW NpaBOBOHM peanu3anus
MHTEJUIEKTYaJbHOTO IIpaBa Ha CEJIEKIIMOHHOE JOCTHXKEHHE O00YyCIIaBIMBaETCs
OCOOEHHOCTBIO O0BEKTa, KOTOPBIA HMEET Ba)XKHOE 3HAYEHUE B OHMOJOTHYECKOM
IPOLIECCE PA3BUTHUSA KU3HEIACATEIBHOCTH 4YesioBeKa. OJHAaKO HEKOTOPhIE MOMEHTHI
€llle HE COBCEM JI0pabOTaHbl B POCCHMCKOM 3aKOHOJATENbCTBE B OOJACTH AITOM
cdepbl 1eATeNbHOCTH, CTOUT OOPATUTh 0CO00E BHUMAHHUE Ha OTHOLIEHHS CyOBEKTOB
B pealM3alliy NHTEIUIEKTYAJIbHBIX IIPaB HA CEJIEKIMOHHBIE JOCTHKECHUS.

B 3axkmroueHMHM, MOXHO ITOABECTH HWTOT, YTO HMHTEJUIEKTyaJIbHOE IIPAaBO HA
CEJIEKIMOHHBIE JOCTUKEHUS NPENCTaBIIeT cOOO0M HMCKIIOYUTENIBHOE MPaBO, MPABO
aBTOPCTBA, KOTOpOE€ 3akperusieTcs myrem BHeceHusa B EI'PH 3ammcm u kotopoe
YAOCTOBEPSETCA MATEHTOM.
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AHHOTaumMs: B crarbe aBTOp paccMarpuBaeT TAaKOW  YTrOJOBHO-
MPOIECCyalbHbII MHCTUTYT KaK apecT UMYyIIecTBa. ABTOPOM OBLIM 3aTPOHYTHI
HEKOTOPBIE BOIIPOCHI, CBSI3aHHBIE C MPOOIeMaMH TPUMEHEHUS TaHHOTO MHCTUTYTA, a
UMEHHO: 3((PEKTUBHOCTH, TMPUMEHEHUS B OTHOIICHUM UMYIIECTBA, YIPaBJICHUE
KOTOPBIM OCYIIECTBIISICTCS] TOMOIIBI0 MPUMEHEHUSI HHPOPMAIIMOHHBIX TEXHOJOTH;
HEOOXOIUMOCTh YCTaHOBJICHUSI UACHTU(GUIIUPYIOMNX MPU3HAKOB apEeCTOBBHIBAEMOIO
UMYIIECTBA; onpeseneHne GakTUIeCKOro CpoKa peann3aluy JaHHBIX Mep; MEXaHU3M
00>KajoBaHUsl.

KiwueBble c0Ba: HWHCTUTYT, Mepa MPOLUECCYAIBHOTO MNPUHYXICHHUS,
UMYIIIECTBO, TPaBO COOCTBEHHOCTH, apeCT, CYy/, TOCTAHOBIIEHUE, 00XKaJIOBaHHE.

SOME ISSUES OF SEIZURE OF PROPERTY IN CRIMINAL
PROCEEDINGS

Ponomarev Denis Vladimirovich
Krasnoyarsk State Agrarian University, Krasnoyarsk, Russia
e-mail: iiikher@mail.ru

Supervisor: Sereda Olga Viktorovna
Assistant of the Department of Criminal Procedure and Criminalistics

101



Krasnoyarsk State Agrarian University, Krasnoyarsk, Russia
email: 0.v.sereda@mail.ru

Abstract: In the article, the author considers such a criminal procedure
institution as the seizure of property. The author touched upon some issues related to
the problems of the application of this institution, namely: the effectiveness of the
application with respect to property managed by the use of information technology;
the need to establish identifying features of the seized property; determining the
actual period of implementation of these measures; the mechanism of appeal.

Keywords: institution, measure of procedural coercion, property, property
right, arrest, court, ruling, appeal.

VYronoBHo-niponieccyanbubiii  kogekc PO (mamee - VIIK P®) comepxut
MOJIOKEHHS, O MHBIX Mepax IMPOLECCYaIbHOTO TMPUHYXKIEHUS, B KOTOPBIX
3aKpeIUIsIeTCSl UHCTUTYT HAJ0KEHUSI apecTa B OTHOLIEHUH umyliecTBa. OqHaKo, U3-
32 TOTrO, 4YTO JAHHbIA MHCTUTYT UMEET JOCTAaTOYHOE 3aKOHOJATEIbHOE
PETYJIMPOBAHKE, BCE EIIIE€ OCTAKOTCS BOIIPOCHI, HA KOTOPBIE HE UMEETCSI OJTHO3HAYHOI'O
OTBETA.

Crares 115 VIIK PO perynupyer HallOKEHHE apecTa Ha HUMYIIECTBO, Kak
Mepy MPOLECCYaTbHOIO NMPUHYXKACHUSA. JTa MEpa COCTOUT B OTPAaHWYEHUU IIpaBa
COOCTBEHHOCTH Ha ONpEJEICHHbIE OOBEKThl UMYLIECTBA WM MX U3BATHE C LEJBIO
COXpaHEHUsl MyTEeM Nepeladyd Ha XpaHEHHE OTBETCTBEHHOMY nully. OrpaHuueHue
BBIPAXKAETCS B 3alIPETE€ HA PACIOPSIKEHUE U IMOJb30BAHUE OINPEACIICHHBIMU BHIAMHU
umyiectsa [1].

JlaHHBIN TPaBOBOM MHCTUTYT, SBISETCA MEPOU I 0OeCreyeHus! BO3MEIEHUS
MPUYMHEHHOTO BpEAa NPECTYIUICHUEM, BBITEKAIOIIME YrOJOBHO-TIPOLIECCYaTIbHbIC
U3JIEPKKH, HA3HAUCHUE CYI0OM HaKa3aHus B BuJe mTpada, KOHPUCKAIMA UMYIIECTBA
JTOOBITOTO MPECTYIMHBIM ITyTEM.

JlaHHBIN MEXaHU3M Ipe1yCMaTpUBACT cepbe3Hoe OTpaHUYECHUE
KOHCTUTYLIMOHHOTO IIpaBa HA MPaBO YacTHON COOCTBEHHOCTH, KOTOpoe Tpedyer
CaHKIMU cyaa mig ero npumeHeHus[2]. IIpexnae dyem mpencraBuTh XOIATAMCTBO O
HAJO’)KEHUU apecTa Ha HMYLIECTBO B CyJ, €ro paccMaTpUBAECT PYKOBOJIMTEID
CIIEICTBEHHOTO oOpraHa WU MNOpoKypop. Toiabko mocie ux oA0O0peHHs OHO
HamnpasJiieTcs cynbe. B coorBercTBHM ¢ yacTthio 1 crarem 115 VIIK cyn momxen
yKa3aTb KOHKPETHbIE (PaKTHUECKHE OOCTOATENHCTBA, HA OCHOBAHUU KOTOPBIX OBLIO
OPUHSATO pelIeHne 00 apecrTe.

[TockonbKy mTpad sBIseTCs OJHUM M3 Hanbosee pacnpOCTpaHEHHBIX BUIOB
YrOJIOBHOW OTBETCTBEHHOCTH, NPHU PACCIEIOBAHUM TPECTYIUICHUH, 3a KOTOpPBIE
NPeIyCMOTPEH JaHHBIN BUJ HaKa3aHUs, HEOOXOJUMO MPUMEHITh 00eCIeUnTEIbHbIC
Mepbl B BUJIE apecTa Ha UMYIIECTBO MO03PEBAEMOT0 UM OOBUHSAEMOTO.

brnaronmapsi cTpeMHTENTbHOMY pa3BUTHIO WH()OPMAIMOHHBIX TEXHOJIOTHUH U
MOSIBJICHUIO BO3MOKHOCTH OCYILECTBJISTH OAHKOBCKHUE OIEpaIi 4epe3 MOOMIIbHBIC
MPUJIOKEHUS, UX HUCIIOIb30BAaHUE CTANI0 IIMPOKO PACIPOCTPAHEHHBIM B MOCJEIHEE
Bpems. OmHako, 3TO He cmocobcTByeT 3¢h(HEKTUBHOMY HAJIOKEHHUIO apecTa Ha
JICHE)KHBIC CpeNCTBA (DU3MUECKUX U IOPUIUYECKUX JIUIl, KOTOPHIE HAXOIATCS Ha
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cyeTax M BKJIaJgax, a, HANpOTUB, HMeeT oTpuuareiabHbli 3pdext. CHavana
CJIeIOBATEN0 HEOOXOJIMMO BBIACHUTH, Kakue OaHKOBCKME cueTa IpUHAJJIeKAT
M10JI03PEBAEMOMY MJIM OOBHHSIEMOMY, a TAK)K€ B KaKMX OaHKaX OHU OTKPBITHI. 3aTeM
ClelyeT TMOJYYUTh JOKYMEHTAJIbHOE TMOJATBEPKIACHHE O HAJIMYMK CUYeTa, €ro
PEKBU3UTAX M HAJMYUKM HAa HEM JCHEXKHBIX CPEJCTB. JTa Mpoleaypa TpeOyeT MHOTO
BPEMEHHU, U CYIIECTBYET PUCK TOTO, YTO CpEACTBAa OyayT IMEpeBeJeHBbl Ha APyrou
CYeT.

[Ipy mpuHATHU pelICHUS O HAJIOKEHHWU apecTa Ha HMMYIIECTBO, CyJIcOHbBIC
OpraHbl CTAJIKUBAIOTCS C MPOOJIEMHOIN CUTyaluel, KOTopas CBs3aHa C OTCYTCTBUEM
YEeTKUX MpEeANHCaHuii co CTOpOHbl 3akoHa. He ompeneneHo, ciegyer iU B
ITOCTAHOBJICHUH YKa3bIBaTh KOHKPETHOE MMYILIECTBO, KOTOPOE IMOMJIEKUT apecTy, B
ITOCTAaHOBJICHUH O MPUMEHEHUH JTaHHOM MEpPBI MPOLECCYATbHOTO NPUHYXICHUS WIH
B NOCTaHOBJIEHUH cyna. OnHAaKo, Kak CcleayeT U3 CyAeOHOM NpPaKTUKH, CYIbI
yKa3pIBAalOT B IIOCTAHOBJICHWHM HUMYILIECTBO, MOAJEXallee K apecty 0e3
KOHKpETU3AINN UICHTUPUITUPYIOIUX MPU3HAKOB.

Cyn, npu IpUHATHM PEUICHUS O HAJIIOKEHUM apecTa Ha MMYIIECTBO, JOJIKEH
yKa3aThb Ha KOHKpETHbIE (DaKTHYECKHE OOCTOSTENHCTBA, Ha OCHOBAHMHM KOTOPBIX
OBLJIO MPUHSATO 3TO peleHue. Takxke cielyeT YyCTaHOBUTh OTPAaHUYCHUS, CBS3aHHbBIC
C BIJIAJICHUEM, I[OJb30BAHUEM U PACHOPSIKEHUEM APECTOBAHHBIM HMMYIIECTBOM.
Crnenyer yka3aTb CpOK JEWCTBHUSI apecTa Ha MMYILIECTBO, YUUTHIBASI YCTAHOBJICHHBIM
[0 YrOJIOBHOMY JIeNTy CPOK MPEABAPUTENILHOIO PACCIEIOBAaHUS U BpeMsi, Tpedyemoe
JUTSL Iepejavm Jiea B Cy/I.

CymectByromas HeonpeaeneHHocTs B 4.3 ¢r. 115 VIIK P® B onpenenenun
CpOKa apecta MMYILIECTBA, pelaerca cieayomuM obOpazoM. B mporokone
HaJOKEHUS apecTa Ha HMYIIECTBO CJEAOBATENb YKa3blBAET HAYalo CpOKa
WCIIOJIHEHMSI, KOTOPbIA B 3aBUCUMOCTH OT CHUTyalldd MOKET HCUUCIAThCA JHOO0 ¢
MOMEHTa (HaKTHYECKOTO HU3BATHUS apECTOBAHHOTO MMYIIECTBA, JUOO C MOMEHTa
COCTABJIEHHS] COOTBETCTBYIOILETO MPOTOKOJIA.

Hanoxenue apecta Ha UMYIIECTBO SIBJISIETCS OJHOM M3 CaMbIX 3HAYUMBIX MEP
IPOLIECCYAIbHOTO TPUHYXKICHUS, KOTOpask MOXKET MPUMEHSATHCA CYAOM B paMKax
yroJIOBHOTO Tmporecca. IIpu 3TOM, MOCKOIBKY 3aKOHOAATENb HE YCTAaHOBUII
MEXaHU3M OOYKaJIOBaHUS CYACOHBIX IMOCTAHOBJIICHWM, BBIHOCUMBIX B PE3yJIbTATe
PacCMOTpPEHHsI XOJATaiiCTB O HAJOXKEHHWH apecTa Ha MMyIecTBO. B aToM ciydae,
BBIHECEHHOE TMOCTAHOBJIEHUE MOXXET OBbITh O0KaJOBaHO TOJBKO B OMNpPEIEIECHHBIX
Cily4asix, IpeayCMOTPEHHBIX 3aKOHOM, HalpUMEP, €CIM OHO COJAEPKUT HapyLICHUs
polecCyanbHBIX IPAB CTOPOH UM HE COOTBETCTBYET TPEOOBAHUSIM 3aKOHA.

B YrosoBHo-niponieccyanbHOM Kozekce PD He UMEIOTCS MOJIOKEHUS, KOTOPBIE
Obl paspemiayii 00’KaJloBaHHE CYA€OHOr0 MOCTAHOBJICHHUS O HAJIOXKEHUM apecTa Ha
UMYILECTBO MJIM OTKa3e B ATOM, HO M HE 3alpelarmiux ux odxanoBanue. Ciaemyer
3aMETUTh, YTO COMIACHO CT. 278 MoaenbHOro YToJIOBHO-MPOLECCYaTbHOIO KOJIEKCa
i rocyaapcTB-ydactHukoB CHI' janHoe perieHre MOXXeT ObITh 00Ka0BaHO B Cy/Ie
ameJUIAIIMOHHON WHCTAHIMU, OJIHAKO TojJada amneJuUBIIIMOHHONW KaloObl HE
MIPUOCTAHABIMBAET MCIIOJHEHUE COOTBETCTBYIOLIEro pemeHus cyna[3]. B ciyuae
HaJIO)KEHUsI apecTa Ha HMYLIECTBO, 3aMHTEPECOBAHHBIC YYACTHUKH YTOJIOBHOTO
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mporiecca MOTyT 00ajoBaTh PEIICHWE W JCUCTBUS B COOTBETCTBHH C TOPSIIKOM,
yCTaHOBJIEHHBIM B T1aBe 16 YIIK.

[ToaBO/IE UTOTHM TIPOBEIEHHOTO MCCIEIOBAHUSA, CIEAYET ClIeNaTh CIETYIOIINe
BBIBOJIBIL:

1) B cBs3u ¢ wucnonb3oBaHMEM HMHPOPMALMOHHBIX TEXHOJOTHUH B
0aHKOBCKOW cdepe, HaOXKEHHE apecTa Ha cueTa, BKJIAAbl U IMpoure (PUHAHCOBBIC
UHCTPYMEHTBI TpefcTaBisieTcs HeIDPEKTUBHBIM H3-32 OOJBIIET0 KOJIMYECTBA
MPEIYCMOTPEHHBIX MPOLEAYP U HEBO3MOXKHOCTH MPEACTABIATh COOTBETCTBYIOLIUE
MPOIECCyaIbHbIE TOKYMEHTHI - SJIEKTPOHHO;

2) VYcraHoBiIeHHE HMICHTU(DUIMPYIOIUX [PU3HAKOB apeCTOBBIBAEMOIO
MMYIIECTBA SBJSETCS HEOOS3aTEIbHBIM;
3) Cpox feicTBUSL HAJIOKEHHOTO apecTta Ha HUMYIIECTBO MOXET

HUCUUCIATBHCS € (PAKTUUECKOTO MOMEHTa U3bITHS HMYIIECTBA WM C MOMEHTA
COCTAaBJICHUSI COOTBETCTBYIOIIETO MPOTOKOJIA;

4) O6xanoBaHue CyaAeOHOro IMOCTAHOBJICHHE O HAJOXKCHUU apecTa Ha
MMYILECTBO WA OTKa3€ B HEM, MPOU3BOJUTCS C MOMOIILIO MOAAYM aNeIUIAIMOHHON
Kajgo0bl B aNeJUISIMOHHBIA CyJl B COOTBETCTBHHM C IOPSIKOM, YCTaHOBJIEHHBIM B
riaase 16 VIIK.
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OJIOKUPOBKH MH(OpMALINY, HAPYILIAIOLee aBTOPCKOE MPaBo.

KiaiwueBble cioBa: mnpeaBapuTebHble 00€CHEUYUTENbHBIE MEPhI, OOBEKT
aBTOPCKOTO npasa, WHTEPHET, MHTEpPHET-PECypC, XOCTHUHT-TIPOBANIED,
MH(OPMAMOHHBINA TOCPETHUK, OJJOKUPOBKA.

EXAMINATION OF AUDIO RECORDING FOR AUTHORITY

Denis Vladimirovich Ponomarev
Krasnoyarsk State Agrarian University, Krasnoyarsk, Russia
e-mail: iiikher@mail.ru

Supervisor: Rusakov Alexey Gennadievich
Senior Lecturer of the Department of Civil Law and Procedure
Krasnoyarsk State Agrarian University, Krasnoyarsk, Russia
email: rusalger@mail.ru

Abstract: The paper examines the issue of the application of provisional
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Fan(I[aHCKOG MpoHCCCYAJIbHOC 3aKOHOJATCIILCTBO, 3aKPCIIACT HHCTUTYT
MPEABAPUTEILHBIX O0ECIEUUTENhHBIX Mep, KOTophle coriacHo ct. 144.1 T'TIK P®
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o0ecneunBaroT 3aIUTy OOBEKTOB aBTOPCKUX MPaB OT HE3aKOHHOTO MCMOJIb30BaHUS B
UH(OPMAITMOHHO-TEIEKOMMYHUKAIIMOHHBIX CETSIX, B TOM 4HuCie B ceTu MHTepHeT.
OnHako y TaHHOTO MHCTUTYTAa MPUCYTCTBYIOT OTPAHUYCHHS, KOTOPBIE CBSI3aHHBIE C
HEBO3MOKHOCThIO mnpumeHeHus cT. 144.1 T'TIK P® nHa HekoTopble OOBEKTHI
aBTOPCKOTO IpaBa, Takue Kak ¢oTorpapuyeckue MpPOU3BEACHUS U MPOU3BEICHUS,
HOJIyYEHHBIE CII0CO0aMH, aHaornuHbIMK (hoTorpadum [1].

B cnydae HE3aKOHHOro pa3MellleHHUs OObEeKTa aBTOPCKOro IpaBa Ha
MHTEpPHET-pEcypce, 3asBIECHUE O MPEABAPUTEILHOM OOECHEYEHHH  3allUThl
HCKJIIOYUTEIBHOIO IpaBa noaaercss B MOCKOBCKHMM TOPOACKOW CyJ, TEM CaMbIM CT.
144.1 npenoctaBisieT UCKIIOUUTEIbHYIO MOACYJHOCTh MO AAHHOW KaTEropuu Je.
Opnnako, cpaBHuBaHusA JaHHble MHCTUTYTHI Kak B ['TIK P®, tak m B AIIK PO,
CleayeT OTMETUTh, YyTo cormacHo ¢T. 99 AIIK P® nmpenocraBisieTcss BO3MOKHOCTD
3asBUTENII0 OOpaTUTCS B YAOOHBIA JUIsi HEro Cyla, TEM CcaMbIM OOecreyuBast
He0o0x0auMyt0 3G ()EKTUBHOCTh MPUMEHEHHS MPEABAPUTEIBHBIX 00€CTIeUnTEIbHBIX
mep [2].

[Tpu nonaye 3asdByeHNs O TPUMEHEHUH TTPEABAPUTEIBHBIX 00ECIICUUTENbHBIX,
HEOOXO/IMMO YYUTHIBATh, YTO OCHOBAaHUEM JUIsI BO30YXKICHHUS MPOU3BOJACTBA IO
JAHHOM KaTeropuu Jen OyAeT SBISAThCS 3asBICHUE, KOTOPOE JIOJDKHO OBITh
obopmiieHo B coorBeTcTBUM co cT. 131 ITIK P®, a mmeHHO: HamMeHOBaHHE
OTBETYHKa, ero MectoHaxoxacHue. K Tomy sxe Bepxopnsiii Cya B 0630pe cyacOHOM
MpPaKTUKU OTMEYaeT, YTO B 3asABJICHUU O TPUHATHU [PEIBAPUTEIBHBIX
00ecreynTeNbHbIX MEP AOJKHO OBITh YKAa3aHO HAMMEHOBAHUE M MECTOKUTEIbCTBO
WM MECTOHAXOXKJIEHUE JMIA, OTBETCTBEHHOIO 3a HAPYIICHHE HCKIIOYUTENIbHbBIX
MpaB Ha ompeneéHHbId 00BEKT aBTOpckoro mpasa [3]. HecoOmtoneHue ycioBui,
Kacaroumxcst (popMbl 3asiBJICHUS, BCIECICTBUE YErO HEBO3MOXXHO MACHTHU(PUIUPOBATD
JUI0, KOTOPOE OTBETCTBEHHOE 32 HAPYIIEHHWE MCKIIOYUTENIBHOIO MpaBa MOCIEAYIOT
IPaBOBbIE MOCIEACTBUS, KOTOPBIE 3aKperusitores cT. 136 u 137 I'TIK PO.

OnpeneneHue OTBETYMKA IO JAHHOM KaTeropuu JAen, SBISETCS BechbMa
3aTpyAHUTENbHBIM. [I0TOMY 4TO, 3a4acTyi0 OTCYTCTBYIOT CBEJICHUSI 00 OTBETUYHKE Ha
caiiTe Ha KOTOPOM HE3aKOHHO pa3MeIlalTcs O0BbEKThl aBTOpPCKOro mpasa. OmHaxo,
KaKk CJeayeT U3 CyIeOHOW TNpakTUKHU, CYAbl TPU ONpPENCNIEHUH OTBETUMKA
HOJIB3YIOTCSL cepBUCOM Whois, KOTOpBIH MpenoCcTaBiseT CBEIEHUS O MpoBaiiaepe
XOCTHHTA U JIUIE, OCYIIECTBUBILIEM PETUCTPAIMIO TOMEHHOr0O MMeHHU. He Bcerna npu
WCIIOJIb30BAaHUU JIaHHOTO CEpBHCA TMOJY4aeTCs] OMPENENTUTh JULO, SBISIOIIUMCS
PErucTpaTopoM JTOMEHHOTO MMEHH, TaK KaK OH BCEro JIMIb arperupyer JaHHbIE U3
pPa3HBIX OOMIEAOCTYMHBIX 0a3 HAIIMOHAIBHBIX JOMEHHBIX UMEH Pa3JIUYHBIX CTPaH U
HE SIBJISIETCS €TUHBIM PEECTPOM.

[TockonbKy ompeneneHue BhaAelblla WIM aIMHUHHCTPATOpa pecypca B
HEKOTOPBIX CIyyasX HEBO3MOXHO, IOTOMY B KadyeCTBE OTBETYMKOB MOTYT
MPUBJIEKATbCS WH(OPMAIIMOHHBIE TOCPEIHUKH, KOTOPHIMHU BBICTYIAIOT XOCTHHT-
MPOBalIepbl, KOTOPBIE JOBOJIBHO YACTO PETUCTPUPYIOT HOBBIE IOPUIMYECKHUE JIUIIA B
Hesix u30ekaHusl IOpUAMYECKON OTBETCTBEHHOCTH. [loaToMy B maHHOM ciydae,
CleAyeT TMpPHUBIIEKATh JHUIO B KAayeCTBE OTBETUMKA, KOTOPOE CYIIECTBOBAJIO Ha
MOMEHT T[OJa4d HCKOBOIO 3asBIICHUS, a TaKK€ Ha MOMEHT NPUHATHUS
MIPEABAPUTEILHBIX 00€CTICUUTEIHLHBIX MEP.
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K TomMy ke B Bompoce onpeaeneHus: OTBETIMKA HEOOXOAMMO pa3rpaHuINBATh
MOMCKOBYIO CUCTEMY, BBICTyHarolas JHIIb CPEACTBOM JUJISi  BBINOJHEHUS
NPEeIOCTaBICHUE KOHEYHOMY IMOJIb30BaTEIsl  OMpEACIeHHOW HWHGOpMalMu B
paznuyHoOil QopMe, KOTOpas MOTEHUHUAIBHO MOXKET COAepKaTh HapyIICHUS
aBTOpCKOTro mpasa. [Touck ocyiecTBisieTcs Mo yXe MHACKCUPOBAHHBIM UCTOYHUKAM,
KOTOpBIE B CBOEM IIPOrPAMMHOM KO COJIepKaT onpeeieHHbIe MeTpUKH. [Ipu aToM
MOMCKOBAasi CUCTEMAa HE OCYILECTBIISIECT OINEpaliy M0 pa3MENICHUI0 KOHTEHTa B CETU
MHTEPHET, a TakKe HE OCYIIECTBISIET BOCIHPOU3BEACHUE Ha KOMIIBIOTEpE
MOJIB30BATENsl U HE MOXET MOBJIUSATH Ha €ro JOCTYMHOCTh. [loaToMy mpuBiedeHUe
OpraHu3allvu, KOTOpas OCYIIECTBIISIET yIpaBJiCHUE MTOUCKOBOM
CUCTEMOW MPEIOCTaBIISIETCSI HEBO3MOXHBIM. (OJHAKO, MO JaHHOMY BOIIPOCY
CYIIECTBYIOT pPAa3JIMYHbIE TOYKM 3PEHUS] CPEId HAydYHOTO COOOIEeCTBA M Kak
MOKA3bIBACT aHAINU3 CYJIeOHOW TMPaKTUKH, CyJ 3a4acTyl0 BCTae€T Ha CTOPOHY
3asiBUTENIS B IPABUIILHOCTH ONIPE/ICTICHUN OTBETUHKA.

Kak  moka3piBaeT  3aKOHOJATEIBHOE  PETYJIMPOBAHME  AHAJOTUYHBIX
MOJIOKEHU B JPYruX CTpaHax CIEAyeT OTMETUTh, YTO HCKOBOE 3asiBIICHUE O
IPUMEHEHUN OOECIIEYUTENIbHBIX MEp TOJAeTCs B OTHOILIEHWU MHTEPHET pecypca, a
UMEHHO €ro JJOMEHHOTO MMEHH, YTO YCKOpSIET MpOUEeAypy OJOKUPOBKHM KOHTEHTA,
HapYILIAOUIEr0 aBTOPCKOE MPaBo.

Cornacio 4. 4 cr. 144.1 I'TIK PO®, 3asBuTenb Ipu MojAade 3asiBICHUSA
npeaocTaBisieT 3a@UKCUPOBAHHBIE (PAKThl HAPYIIEHUS AaBTOPCKOTO TMpaBa Co
CTOPOHBl HHTEpPHET-CaliTa B OTHOIIEHWHU KOTOPOTO TMOJaercsi TpeOboBaHUE O
MPUMEHEHUN TPEIBAPUTEIHHBIX OOCCICUNTENbHEIX Mep. DukcupoBaHue ¢akra
HapylIICHUsI aBTOPCKOTO IMpaBa MPOUCXOIUT MYTEeM CKPHUHIIOTA CaiTa, TJe JOJAKHBI
OBITh OTPA)KEHBI: JOMEHHOE UM M HE3aKOHHO HCIOJb3YEMbIi OOBEKT aBTOPCKOTO
npaBa. K ToMy ke kak cieayer u3 cyAeOHOM MpaKTUKU, CyAbl TPU3HAIOT B KaUueCTBE
JI0OKa3aTeIbCTBAa, UCTOPUIO HHTEPHET-PECYpPCaA 3a ONPEEICHHOE BpEMsI, HCTOUHUKOM
MOJIYYCHHS TAKUX CBEACHUI SBISIETCS MHTEPHET-cepBHC webarchive.

PaccmoTpenune 3asBieHUST O TPUMEHEHWH OOCECIEUYHUTENbHBIX MEp B
coorBeTcTBUM co cT. 141 TTIK P® mnognexuT pacCMOTpPEHUIO B JI€Hb €ro
MOCTYIJICHUS 0€3 U3BEIICHHS CTOPOH, aHAJOTUYHOE CXOJCTBO B OTHOIICHUU
u3BeUIeHUs CTOpoH npumensercs u B mn. 1.1 ct. 93 AIIK, HO paccmorpeHue
3asBJICHHE OCYILECTBISIETCS B CPOK HE TO3[HEE CIEAYIOUIEro MAHs, IOcTe
MOCTYIUJICHUS 3asBJICHUS B CY/I.

B pesynbTare paccMOTpeHHs 3asBJICHUS O NMPUMEHEHHH IPEIBAPUTEIIbHBIX
o0ecrneYnTeIbHBIX MEp, CYJ BRIHOCHUT OIpe/eieHne B KOTOPOM YKa3bIBA€T CPOK JJIsI
nojayv  UCKOBOro 3asiBiieHuWs. [IpenBaputenbHbie  00€CTIEUUTEIBHBIE  MEPHI
JNEUCTBYIOT B TEUCHHMM MSATHAALATH JTHEM CO JHS BBIHECEHUS COOTBETCTBYIOIIETO
omnpeneneHus. B ciyuae, eciu MCKOBOE 3asBJIeHHE HE OYJIET MOJAaHO B YKa3aHHBIM
CPOK, TIpeIBapUTEIbHbIE O0O0ECTCUUTEIbHbIE MEpPhl TOMAJIeKAT OTMEHE IyTeM
BBIHECEHUS OTIpeJICIICHHUSI. AHanmoruyHoe MPaBOBOE pEryJIupoBaHUe
MIPEABAPUTEILHBIX O0ECIIEUUTENBHBIX MEP B OTHOIICHUU (DOPMBI CyneOHOTO aKTa,

CpOKa JIEeUCTBUS U BO3MOXKHOCTH IMOJAa4l HCKOBOT'O 3asBJICHUS IPUMEHSIIOTCS B CT. 99
AIIK PO.
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Konust omnpezneneHuss MNOMUMO 3asBUTENS, TaKXKe HaNpaBisIeTCs B
denepanbHbIlii OpraH HMCHOJHUTEIBHOW BIACTH, OCYUIECTBISIOIUNA (PYHKIUU T10
KOHTPOJIO U Haa30py B cdepe CpelcTB MaccoBOM HH(OpMaIMU, MacCOBBIX
KOMMYHUKAIMK, WHOOPMAIMOHHBIX TEXHOJOTUH M CBSI3U, KOTOPHIM BBICTYIAET
PockomHanzop. OH ke, pyKOBOACTBYysACh cT. 15.2 ®enepanbHoro 3akona OO0
uHdopmaluy, HHPOPMAIMOHHBIX TEXHOJOTHSX W O 3aluTe HHGPOPMAIINH,
NPOU3BOJUT OTpaHUYEHHE JOCTyna K HHMOpMaIUU, paciupocTpaHEHUE KOTOPOU
HapyIIaeT aBTOPCKOE WIIH CMEXHOE TIpaBo [4].

PaccmaTpuBasi mnpenoCTaBICHHYIHO BO3MOXHOCTh IO TMOJa4e HMCKOBOIO
3as1BJICHUS, CJIEAYET OTMETHUTh, YTO OHO MOJIEKUT IoJa4ye B MOCKOBCKUN TOPOACKOM
Cyl B TEUECHHM JICUCTBUA TMPEIBAPUTEIBHBIX OOECIeUnTeNbHBIX Mep. JlaHHoe
MOJIO’KEHUE OTPAHUYUBAET 3aABUTENS B 3alUTE €r0 HAPYIIEHHOTO UCKIOUUTEIIBHOTO
nmpaBa Ha OOBEKT HWHTEIUIEKTYallbHOM COOCTBEHHOCTH. IHBIE mOJNOKEHUS
npenycmatpuBaer ct. 99 AIIK, roe nmpemycmaTtpuBaeTcss BbIOOp cynaa, Kyaa Oyner
M0/IaBaThCsl MCKOBOE 3asBJICHHE, HO HEOOXOAMMO JOJDKHBIM 00pa3oM YBEIOMHUTH
Cyl, KOTOpbIA BBIHEC OMNPEAECICHUE O MNPUMEHEHUE MPEABAPUTEIBHBIX
o0ecreynTebHBIX MEP.
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CtpykTypa MpaBOOXpaHUTEIBHBIX OpraHoB B Poccuu BKIIOYAET HECKOJIBKO
AJIEMEHTOB, TaKUX Kak opranbsl npokyparypsl PO, OB PO, ®Ch, ®CKH Poccun u
npyrue. [IpaBooxpaHuTEeNbHBIE OpraHbl - 3TO TPyMIa TOCYJAPCTBEHHBIX OPTaHOB,
KOTOphIE OXPAHSIOT TMpaBa U 3aKOHHOCTb, MCIOJb3Yyd IOPUIUYECKUE MEpPhI
BO3/JCHCTBUSI B CTPOTOM COOTBETCTBUM C 3aKOHOM U TMpPU HEYKIOHHOM
COOJIFOICHUY YCTAHOBJIEHHOTO mopsjka. OpraHbl BHYTPEHHUX €] OCYIIECTBISIOT
00opp0y C€ MPECTYymHOCTBIO, M caMO Cco0oi oOecmeurnBalOT OOIIECTBEHHYIO
0€30IacCHOCTh U TEM CaMbIM CIIOCOOCTBYIOT YKPEIUICHUIO 3aKOHHOCTH U COXPaHEHUIO
nopsigka B Poccun. JlesTeTbHOCTh MPaBOOXPAHUTEIIBHBIX OPraHOB B Pa3IMUHBIX €€
acreKTax B3aMMOCBSI3aHA C 3alIUTON NpaB MyTeM MPUMEHEHUS 3aKOHHBIX MEp U
CPEACTB.

Ccputasice Ha myHKT 3 «llomokeHuss o MUHHUCTEpCTBE BHYTPEHHUX JeI
Poccuiickont @enepanun» B HeM u3iioxkeHbl 3agaun MBJI Poccuun. U cpenn Hux B
NEPBYI0 OYepelb YyKa3aHbl TaKWe 3a/Jaud, Kak pa3paboTka © peanu3anus
roCcyJapCTBEHHOM MOJIUTHKU B cpepe BHYTPEHHUX JIEIT; MPABOBOE PETYIUPOBAHUE B
chepe BHYTPEHHHUX JIeJl; OOECIICUCHHE 3alllUThl KU3HH, 3JI0POBBS, MPaB U CBOOOJ
rpakaad, 60pp0a ¢ MPeCcTYIMHOCThIO, OXpaHa OOIIECTBEHHOI'O MOPSIKA U UMYIIECTBA,
obecrnieueHue o01IecTBEHHOU Oe3omacHOCTH[1].

[lenbs mpaBOOXpaHUTEILHONM CHUCTEMBI SBISECTCS 3alllUTa TpaB, CBOOOA U
MHTEPECOB TpakaaH. B HEro BXOMIT TpH TIOHITHS: OXpPaHUTEIbHBIC TPABOBBIC
HOPMBI, MPABOOXPAHUTEIbHBIE OpPTaHbl M OpraHU3alliU, a TaK)Ke roCyJapCTBEHHAs
IpaBOOXpPAHUTENIbHAS ACATEILHOCTh. B €e cocTaB BXOJAT MpolleccyalibHasl CUCTEMA,
CUCTeMa ONEpPaTUBHOW JICATEILHOCTH OpPraHOB BHYTPEHHUX J€JI, CHCTeMa
YTOJIOBHOTO CYAOIPOU3BOCTBA, SKCIIEPTHO-KPUMUHATUCTHIECKASI CHCTEMA, a TaKXKe
nH(OpMaIMOHHAs CUCTEMA OPTaHOB BHYTPEHHUX JICII.

Kakum B3IJISJI0M COCTOMT BONPOC B3aWMOJICUCTBUS B  CJIEACTBEHHBIX
NoApa3JeiCHUsIX ¢ OpPraHoB BHYTpeHHHX jen? CyllecTByeT MHOXKECTBO
KPUMHUHAJIMCTUYECKUX, OMEPATUBHO-PO3BICKHBIX W HAYYHO-TIPOLIECCYATbHBIX 3aJ1ad,
pelieHrne KOTOPhIX, C OJHOM CTOPOHBI, OMUPAETCS] Ha OTPACIICBbIE HAYKH, a C JPYroi
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CTOPOHBI, HEOOXOJAMMO VYYUTBHIBATHL OOIWE MPHHLIMIIEI ITPABOOXPaHUTCILHOMN
CHCTEMEI, €€ CYIIHOCTb, CHEHH(HUKY B3aUMOOTHOIICHUNA MEXKIY CyObBEKTaMH.
IToromMy 4YTO BCE€ MOJCHUCTEMBbI HEPapXUUYCCKU IOJUMHEHBI IPABOBOM CHCTEME M
SIBJIIFOTCSI €€ COCTaBHBIMU 4acTsMU. HEBO3MOXKHO M3ydaTh KOHKPETHOE SBJICHUE, HE
orupasich Ha oomee [2].

DTHKa TOCYJAPCTBEHHOIO CIYKAIero — 3TO CHCTEeMa OOIMMX ILIEHHOCTEH H
IIPpaBWI, PETYIUPYIONINX OTHOIICHHMS Ha TOCYJapCTBEHHON CIyKOe MEXKIY
PYKOBOJMTEIIMHA M IOJYMHEHHBIMH, KOJUISTAMH B KOHTEKCTE HMX OOIICH
JIESITCIIPHOCTH, MEXKOY TOCYJApCTBCHHBIMU  CIYXKAIlUMH W TpaKJIaHaMHU.
OdurumanbHBIA KOJIEKC STHKH U MOBEACHHS I'OCYIapCTBECHHBIX CIIYKaIllMX HampaBJICH
Ha YCTAaHOBJCHHE OJOTHYCCKUX HOPM U TMPaBHJI CIY)KEOHOTO TOBEACHUS IS
JOCTOMHOT'O BBIIOJHEHUS UMH IIPOPECCUOHAIILHOM AesTeNnbHOCTH [4].

Hcxonas u3 3Toro, rocyJapCTBEHHBIC CITyKaIie JOJDKHEL:

1 )3amuiaTe paBa 1 3aKOHHBIC HHTEPECHI T'PaXKIaH M OpraHu3aIum;

2)co0nronaTh 3aKOHHOCTD,

3)IIOCTOSIHHO MOBBIIIATE KBaJH(HUKAIIHIO;

4)co0r01aTh IIpaBUIIa IICUXOJIOTHH;

5)uMeTh HaBBIKK Pa3roBopa U IIyOJIMIHOTO BRICTYILICHHUS.

O6 »tom riacuth @DenepanbHblii 3akoH Ne 79-D3 «O rocynapcTBEHHOMN
rpaxkanckon ciryxoe Poccuiickoit deneparumy [3].

Takum o00pa3oM, BCE IIPABOOXPAHUTEIbHBIC OPraHbl BBINOJHSIOT OJHY HIIH
HECKOJIbKO M3 CICAYIOIINX (DYHKIHI: PaCKpBITHE W pacclieloBaHHUE MPECTYIUICHUMH,
oXpaHa IIPaBONOPSAKA, OXpaHa TOCYJAapCTBEHHOTO M OOIIECTBEHHOIO IIOPSAKA,
3aI[UTa IIpaB 4YeJIOBEKAa M TpaXJaHWHA W CBOOOJ, 3alluTa 3aKOHHBIX MpaB U
WHTEPECOB OpPTaHMU3AIUHN, TIPEANPUATUN U YUPEKIACHHUH, YKpETJIeHne 00111eCTBEHHOTO
nopsiaKa.
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PabGota COTpYyIHHMKOB NpPaBOOXPAHUTEIbHBIX OPraHOB HMEET OOJIbIIOe
COLIMAJIbHOE 3HA4YEeHHE, MOATOMY HEOOXOAMMO MPEANPUHUMATH MOAAEPKUBAIOIINE
Mepbl, KOTOPbIE CIOCOOCTBYIOT YJIYUIICHUIO YCIOBHS CITY>KOBI M TIOBBIIIIEHUSI CTAaTyca
corpyaaukoB OB/I.

Cotpynnukun  OBJl  BBINOMHSIOT  IPaBOOXpaHUTENbHBIE  (DYHKLHH,
HaIpPaBJIEHHBIE HAa OXpaHy OOLIECTBEHHOIO MOPSAIKa U OOLIECTBEHHON O€30MaCHOCTH.
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Cayxebnble 00s13aHHOCTH cOTpyAHUKH OB/l BHIMOMHSIOT Kak B ClIy>)keOHOE TaK U HE
CiIyeOHOe BpeMs. YUMThIBasl JaHHbIE (PaKThbl, COTPYAHUKHU, TIOJIBEPraloTcsa yrpo3am
KU3HU U O€30MMaCHOCTH, JTAHHBIN (PaKT, HEOOXOAMMO paccMaTpHUBaTh, KaK Yrpo3y
CTaOMJIBHOCTH UCIIOJIHUTEILHOM BIACTH, TaK U OOIIECTBA B IIEJIOM.

[Ipu moctyrieHuu Ha ciny>k0y B OpraHbl BHYTPEHHHUX JI€7 KaKIbIM KaHIuaaT
POXOJIUT TUIATENIbHBIA OTOOP, KOTOPBIN BKIIOYAET B c€0S1 UCTIBITAaHUS (PU3UUECKON U
NICUXOJIOTUYECKON HampaBIEHHOCTU. Bce 3TO ocymiecTBisieTcst Il TOro, 4TOOBI
COTPYJIHUKAM MOJUIMH ObLIM MPUCYILHU CIETYIOIINE KauecTBa:

- CTOMKHE MOpaJIbHbIE U IICUXOJOTUYECKIE KaueCTBa;

- BBICOKas (pr3nuecKas MoAroTOBICHHOCTH;

- BBICOKOE€ HPAaBCTBEHHOE Pa3BUTHE;

- CTPECCOYCTOMYNBOCTb;

- YMEHHUE B3BEIICHHO OI[CHUBATh KPUTUYECKUE CUTYAI[UH U OBICTPO MPUHUMATD
pEILICHUS.

[Tpu noaroroBke cotpynuukoB OB/l oco6oe BHUMaHuE HEOOXOIUMO YAENAThH
BONPOCAM MPABOOXPAHUTEIBHON 3TUKHU U COOJIIOCHMS TIPaB YEJIOBEKA.

OTO TMNPUHUMUIIBI  JOJDKHBI OBITh MPUOPUTETHBIMH TPU  OOCCIICUCHHUH
0OIIIECTBEHHOTO TOpsi/IKa M 00IIecTBEHHOM Oe3omacHocTu. [IpuMenenune ¢puznueckoi
CWJIbI, CHEUUAIbHBIX CPEICTB M OTHECTPEJIBHOTO OPYKUSA JOJHKHO OBITh CTPOro
pPErIaMeHTUPOBAHO U B COOTBETCTBUU C 3aKOHO/IATEIbHBIMU aKTaMHU.

[TpuopureTHHIM HaIpaBIICHUEM HEO0X0IUMO CUHUTATh MHUpPHOE
yperyaupoBaHne KOH(IMKTOB, TOHHUMAHHUS TIOBEACHHUS TONIBI M METOOB
yOeXKICeHHsI, TEPEroBOPOB U MOCPETHUYECTBA, a TaKXKE YMEHHEM IOJIh30BaThCS
COBPEMEHHBIMH TEXHUYECKUMHU CPEACTBAMU C IEIbI0 OTPAHUYCHUS TPUMEHEHUS
CHWJIBI M OTHECTPEIIBHOTO OpYyxus [1; c. 66].

B cuiry ocobGoro xapakTepa TOJHOMOYMA M 3aJa4 COTPYIHUKOB
IPaBOOXPAHUTEILHBIX OPraHoOB, a TaKKe WCKIIOUUTEILHON OTBETCTBEHHOCTH,
KOTOPYIO HECYT, JEHCTBYIONINE COTPYIHUKH TOJIMIIUU MPEJCTABISIOT CO00i 0CO0YIO
KaTEeropuio B TOCYJapCTBEHHOM city:k0e. DTOT 0coOblil cTaTyc HakJIaAblBa€T HAa HUX
psiA OrpaHUYEHUM, KOTOPbIE MPUCYLIN TOJIBKO JAaHHOW KaTErOpUU TOCYIapCTBEHHBIX
CIIy’KallluX, B YaCTHOCTH, HEOOXOAMMOCTh OBITh TOTOBBIM BBINOJHSTH CIIy>KEOHBIE
00s13aHHOCTH JTaXKe B HEpabouee Bpems.

OxoHuaHue pabodero [HsS COTPYIHUKOB IOJHUIMKA HE OCBOOOXKIAET UX OT
BBITIOJTHEHHS BO3JIOKEHHBIX Ha HUX (eepalbHBIMU 3aKOHAMH W BEJIOMCTBEHHBIMU
MIPaBOBBIMU aKTaMU O0s3aHHOCTEM, 3alPETOB U OTPAHUYCHUM.

OTH TOJIOKEHHUSI TIO3BOJISAIOT TMOJIMIIEHCKOMY, PEIIMBIIEMY MO COOCTBEHHOMN
WHUIIMATUBE BMEUIAThCSl B CHUTYAIllMI0O BHE CIY)KOBI I 3aIIUTHl HACEICHHUSA,
CUMTAThCS HaXoJsiumMMcs Ha cinyx0e. Takum oOpa3om, B ciayyae HEOOXOAMMOCTH,
JTHEM I HOYBIO, TMOJHUIIEUCKUI MOXET OBITh TIPHU3BaH JUIS BBIIOJHEHUS UM CBOWX
CIIy>K€OHBIX 00S3aHHOCTEH.

[TocTosiHHOE HAaXOKJIEHUE COTPYIHUKA IMOJMIHUU Ha CIy)kKOe HeceT B cebe He
TOJIKO JIIOOOr0 pojJila OTpaHUuYEHHUs, HO TAaKXKe IO03BOJSET €My I10JIb30BaThCA
NPEeIyCMOTPEHHBIMU  POCCHMCKHUM  3aKOHOJATEIbCTBOM  IpaBaMHU, HalpuMeEp
nonoxenusiMu ct. 18-24 @3 ot 07.02.2011 Ne 3-®3, kacaromuMucs MPUMEHEHUS
(pU3MYECKON CHITBI, CIIEIUANIBHBIX CPEICTB U OTHECTPEIBHOTO OpYXkHus [2].
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Oco0oe BHHMMaHME 3acily’)KMBaeT BONPOC NMpuMeHeHus coTpyaHukamu OBJI
TAOCIBPHOTO OPYXKHS JUIA MPECEUCHHs MPOTHUBOMPABHBIX JIEUCTBHMA, T.K. IMEHHO HE
IpaBOMEPHOE WIM HE KBAIU(DUIIMPOBAHHOE HCIOJIB30BAHUE TaOEIBLHOTO OPYKHUS
MOJKET NMPUBECTU K HEOOPATUMBIM MOCIIEICTBUSIM.

B nmo0om ciiydae, npegHaMepeHHOE MPUMEHEHUE OTHECTPEIBHOTO OPYXKHUS CO
CMEpPTEIbHBIM HCXOJIOM MOXXET OBITh OCYIIECTBIEHO TOJIbKO B CIy4yae KpaiHei
HEOOXOIUMOCTH ISl 3aIUTHI KU3HU.

Kpome Bcero BBIIEU3I0KEHHOTO HEOOXOIMMO OCO3HABaTh CIACAYIOMMMA (PaKT.
Ha coTpyaHUKOB MOJUIIMM BO BHECIYXEOHOE BpEMs PACHPOCTPAHSIIOTCS HOPMBI
POCCHICKOTO 3aKOHOJATENIbCTBA, IMPEIyCMATPUBAIOIINE CIOCOOBI 3alUThI CBOUX
npaB, KU3HU U 370poBhs. Tak cT. 12 I'paxknanckoro kojaekca PO npegycmarpuBaer
TaKoOM c1oco0 3aIuThl CBOMX MpaB Kak camo3amntuTa [3].

Ha nepBbiil B3I naHHAsE HOpMa HE MOXKET 3alIUTUTh KU3Hb COTPYAHUKA
MOJIMIIMUA BHE ciy>ke0HOTO BpemeHu. Ho pa3zoOpaBmimch B JJaHHOM Bompoce Ooliee
JIETaIbHO, MOKHO BBIBECTH CJIEAYIOIIUNA MpPUMEp: OJHON W3 (HOPMBI CaMO3alTUTHI
SABJISIETCA  JOTMOJIHUTENIbHAS 3alldTa OKOH B CBOEM JKWIUILE (HAImpuMmep:
YCTAaHOBJICHHE PEIIETOK, OpOHHpPOBaHUE CTEKOJ). Pa3Be 3TO HE CMOXKET yOepeub
COTPYIHHMKA OT BO3MOKHBIX HEOJArOMPUSATHBIX MOCIEICTBUIA?

CrneayroomumM ciocoOOM 3alIUThl CBOEH KU3HH BBICTYIIAET caMoo0opoHa. Beem
M3BECTHO, YTO COTPYAHUKU TOJIMIIMU B MPOIECCE CIYXKObI MPOXOIAT CHEIUATBHYIO
(Gu3MUeCcKy0 TMOJATrOTOBKY, OCHOBAaHHYIO Ha OOEBBIX MIpuemax OOpbObI U criocobax
3a/iepKaHus npaBoHapymurensa. OTCyTCTBUE 3alpeTa Ha UCIOJIb30BaHUE B CIyYasx,
HE CBSI3aHHBIX C BBIMOJHEHUEM CBOUX JOJDKHOCTHBIX OOSI3aHHOCTEM, IMO3BOJISET
COTPYJHHMKAM MPUMEHSTH B LIEJIAX 3aIUTHI CBOEH JKU3HU U 3I0POBBS, OJIM3KHUX U TEX
JIUII, KTO HYXJIACTCS B OKA3aHUH TaKOW MTOMOIIIH.

[Ipu camoo0OpoHE HEOOXOAMMO MOMHHUTH O €€ JONYyCTHMBIX Mpefenax,
KOTOpBIE yperyiaupoBaHbl nojoxkeHussMu cr.37 YK P®, u3 kotopoil cienyer yro
caM000OpOHa BO3MOYKHA TOJIBKO TP 3aIUTE JTUYHOCTU U TPaB OOOPOHSIONIETOCS
WIN JAPYTHUX JIMI, OXPaHSIEMbIX 3aKOHOM HWHTEPECOB OOIIECTBAa WJIM TOCYIapCTBa OT
OOILIECTBEHHO OMACHOTO TMOCATaTeNbCTBA, €CJIM 3TO TMOCIATaTeabCTBO  OBLIO
CONPSIKEHO C HACUJIUEM, OMACHBIM JJISl )KU3HU OOOPOHSIONIETOCS WIIM APYTroTo JIUIIA,
100 ¢ HEMOCPEICTBEHHON yrpo30i MPUMEHEHHUS TaKoro Hacuius [4].

[Ipoananu3upoBaB HCTOYHUKH, TMOCBSIIEHHBIE BOMNPOCY OE30MACHOCTH
COTPYJHUKOB TIOJUIIUM BO BHE CIy>KEOHOE BpeMs, HEOOXOJIHWMO BBIJACIUTH
CJIeIyIONMe PEKOMEHAAINH B TIOBEJICHUH COTPYIHUKOB B HEpabouee BpeMs:

CoxpaHaTh OIUTENBHOCTh JlaXK€ B TEX CIIy4asX, KOTJa OKpY’Karolas
00CcTaHOBKA HE MPEABEIIACT «OebI»;

- HE pPacHpoCTPaHITHCA O CBEICHHSIX, KOTOpPhIE MOTYT IUCKPEIUTHPOBATH

COTPYJHUKA WU €r0 3HAKOMBbIX;

- HE 3JI0yNOoTPeOJISATh AJIKOTOJIBHBIMU HAIMUTKAMH,

- u3beratb KOH(MIUKTHBIE CUTYAIUH, €CJIH 3TO MPEJCTABIISIETCS BO3MOXKHBIM;

- HE HapyILIaTh 3aKOHOJIATENBLCTBO PD;

- coOr01aTh MEphI 0€30MTaCHOCTH TIPH OOPAIIEHUN C OTIAaCHBIMH BEIIECTBAMU U

npeaMeTaMH.
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AHHOTanus: B 1aHHON cTaThe paCCMOTPEHO YIOJIOBHOE CYIONPOU3BOJICTBO B
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IICUXOJIOTMYECKUX XapaKTEPUCTUK 3TOM KaTeropuu HacejIeHHs, W mnpodiemMam HX
IIPaBOBOM 3alUThl. B 1OomonHeHMe K 3TOMy, ONHMCAHO IIOJIOKEHHUE O IMPABOBOM
o0ecreyeHnn CyJI0NpOU3BOACTBA MO YrOJOBHBIM JElIaM, B KOTOPBIX YYacTBYIOT
HECOBEPILECHHOJETHUE TMOJ03pPEBAaEMble, OOBUHSAEMbIE, CBUAETENN, MOTEPIEBIIUE U
MX 3aKOHHBIE MpeacTaBuTenn. Kpome Toro, paccMOTpPEHbI BO3HUKAIOIIKNE B MPOLIECCE
JAHHOTO BUJA CYJONPOU3BOJICTBA MPOOIEMBI U MPEIOAKEHBI yTH UX PEIICHUS.
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Abstract: The scientific article is devoted to the study of the problems of the
use of coercive measures in criminal proceedings against juvenile defendants
(suspects). The controversial issues about the election of this category of such a
preventive measure as detention are analyzed.

Key words: criminal procedure, judiciary, minors, rights and obligations,
peculiarities of judicial proceedings, age features.

B yronoBHOM CyI0onpOM3BOJICTBE HECOBEPUIEHHOJETHUE MOTYT BBICTYIATh B
pPa3HBIX POJSAX - KaK MOJ03pEBaeMble, OOBHHSIEMBbIE, CBUIETENH, MOTEPHEBLIMUE.
[IpaBoBbI€ rapaHTUy 1151 IETEN B KAXKJIOW U3 3TUX POJIEH OTIWYAOTCS APYT OT APYTa.
B nepByro ouepenp, HEOOXOIMMO pacCMOTPETb, Kak MPOUCXOAUT YydacTHe
HECOBEPIICHHOJIETHUX JML B CYJOIPOU3BOACTBE, KOTOPBIE IIPUBIICYEHBI Kak
peanoaraeéMple UM (pakTUYeCKUe MPECTYHUKH.

[IpecTynueHusi, COBEPIIECHHBIE HECOBEPIICHHOJECTHUMHU JIMIIAMH, SIBJISFOTCS
OJTHOM M3 caMbIX HEOJAHO3HAYHBIX U OKPYKEHHBIX CIIOpP OCHOBHBIX IIpO0OJieM
COBPEMEHHOT0 MPaBoOBOro coodiectsa. [lepBoe, 4T0 HEOOXOAUMO YUUTHIBATh, KOT 1A
peub UAeT 00 yJacTUH HECOBEPIICHHOJIETHHX JIUL B YTOJIOBHOM CYAOIPOU3BOJICTBE —
3TO BaXXHOCTh y4Y€Ta BO3PACTHBIX M COLUAJIBHO-TICUXOJIOTMYECKUX OCOOEHHOCTEH
HECOBEPILICHHOJIETHUX YYaCTHUKOB YIOJOBHOro mpouecca. OHHU JIOJDKHBI OBITh
aJ€KBATHO 3alllMIEHbl W OOecleueHbl NpPaBOM Ha CHPaBEIJIMBOE CYyIAeOHOE
pa3OupaTeNnbCTBO, a TaKXe€ HMETh BO3MOXKHOCTHb BBICKA3bIBATh CBOM MHEHHUS H
y4acTBoBaTh B mpoiecce. B coorBerctBun ¢ KonBeHuuen o mpaBax peOeHKa, BCA
NEeSATEIBHOCTh IO YTOJOBHOMY IIPOLECCY JOJDKHA ObITh HAalpaBiIeHA Ha 3alIUTy
HUHTEpecoB pebeHKa, oOecreueHne eMy npaBa Ha HHPOPMUPOBAHUE, KOHCYJIBTAIHIO,
y4acTHE W HAWBBICIINKM YPOBEHb 3paBooXpaHeHus [1].

B pamkax pganHOW mpoOseMbl clieqyeT oOpaiiaTh BHUMAaHHE Ha Psj
COLIMAJIBHO-TICUXOJIOTUYECKHUX (bakTopoB, ONPENEISONINX NOBEJICHUE
HecoBeplieHHoneTHero. K Takum  QakTtopaM MOXXHO OTHECTH BO3pPACTHBIE
OCOOCHHOCTH, CBSI3aHHbIE C TMpoleccoM (OPMHUPOBAHUS JUYHOCTH, a TaKKe
OCOOEHHOCTH COLMAIIBHOTO OKPYKEHMsI M 3MOIIMOHAIbHO-BOJIEBOrO pa3Butus. Bee
3TH (AKTOPbl CTAHOBATCS BAXKHBIMU TMPU OMNPEACNIEHUHM CTENEHH YrOJOBHOU
OTBETCTBEHHOCTH, a TAK)KE B XO/I€ JIOZHAHUS U PACCIICIOBAHMUS.

Jo 14 ner, Monojapie JIOAM HE HECYT OTBETCTBEHHOCTH 3a COBEPILECHHBIE
NPECTYIUICHUSI, © BMECTO HHUX, POJAMUTENM WIM 3aKOHHBIC MPEACTABUTENN OTBETAT
nepen cyaoM 3a ux JedctBus. OnHaKo, MOCHE JOCTHXKEHHS 3TOr0 BO3pPACTa,
NOJPOCTKOB MOTYT MpPHBJIE€Yb K OTBETCTBEHHOCTH 32 ONPEIEICHHBIE CEpbE3HbIC
MpeCTyIUICHHUs], TaKue Kak yOUNHCTBO, M3HACUIIOBAHUE, TPA0EK, IPUUUHEHHE TSHKKOTO
Bpena 310poBbl0 U pa3boil. Korma roHoma nocrturaer Bo3pacta 16 jer, mosHas
YrOJIOBHAsE OTBETCTBEHHOCTh HACTyHaeT, W OHHU MOTYT OBITb MPHUBJICYEHBI K
OTBETCTBEHHOCTH 3a JII0O0E COBEPIICHHOE TTpecTyIieHue [2].

Kpome Toro, B ciiyyae ¢ HECOBEPIIEHHOJIETHUMHU MTPUMEHSIIOTCS Ul 6 u3 13
BO3MOKHBIX BHIOB YTOJIOBHOTO Haka3aHHs. DTO BKJIKOYAET B ceOs mrpad, JTUIICHNE
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mpaB Ha 3aHATHE OMNPEACICHHOW NeATeIbHOCThIO, 00s3aTeNnbHbIe PaboTHI,
UCIIpaBUTENbHbIE pabOThl, OrpaHUYEHUE CBOOOJBI W  JUIIEHUE CBOOOIBI.
HecoBepiieHHoneTHHE HE MOTYT OBITh MPUTOBOPEHBI K MOKU3HEHHOMY JIUIIECHUIO
CBOOOJIbI M HAJOXKEHHbIE HAKa3aHUs B BHUJE JIMIICHHS CBOOOJBI 3a CEpbE3HbIC
NPECTYIUICHUSI CHUYKEHBI BJIBOE.

Kak u B3pocible, HECOBEPUICHHOJETHUE MPABOHAPYIIUTEIU IMOMATA0T MO
CTaThU YTOJOBHOTO KOJAEKCA, MU BUJ HaKa3aHUs, KOTOPbIA OyneT Ha3HAUeH, 3aBHCHUT
OT CTENEHHU TSHKECTH COBEPUIEHHOTO MpECTyIUIeHUd. B ciydae, eciin HapylieHUE HE
SBJISICTCSI OCOOEHHO CEPBhE3HBIM, MOTYT OBITh NPUMEHEHBI MPUHYAUTECIBHBIC MEPHI
BOCIIUTATEIBHOTO XapakTepa, TaKue KakK NUCbMEHHOE NPEAYNPEKICHUE WIH
orpaHu4eHue Jocyra. Takke MOXeT OBbITh Ha3HAueH YCIOBHBIM CPOK WU
OTIIPaBJICHUE HECOBEPIICHHOJIETHETO B CIEHHUAIbHOE Y4YeOHO-BOCIHUTATEIHHOE
YUpEKIECHUE 3aKPHITOTO THIIA, TAC OH OYJET OOMIATHCS C TICUXOJIOTaMU U YUUTHCS.

Jlns mpaBoHapymuTenei B Bozpacte oT 14 no 16 ner cyn npumensier Gosiee
MSATKUM moaxon. VX He MOryT JuIIHMTh CBOOOJBI Oosnee dyeM Ha 6 JieT, a CpPOK
00s13aTeNIbHBIX PA00T HE JIOJDKEH MPEBBbINIaTh ABYX WM TPEX 4YacoB B JEHb B
3aBUCUMOCTH OT Bo3pacta. Kpome Toro, eciii npecTymjieHne He 0COOCHHO TSKEJI0e U
OBLJIO COBEPIIICHO BIEPBHIC, TO UM HE MOXKET ObITh HA3HAYEHO JIMIIIEHUE CBOOOIHI [3].

B cooTBeTcTBUM C MEXIyHAapOJHBIM MPABOM, MPU PACCMOTPEHUU JI€Jl, B
KOTOPBIX MPUHUMAIN y4acTHE HECOBEPIICHHOJETHHUE, HEOOXOIUMO YCTaHABIUBATH
JIOTIOJTHUTENIbHBIE ~ JaHHbIE.  YTOJOBHO-TIPOIIECCYaNIbHBI  KOJAEGKC  TpeOyeT
YCTAHOBJICHUSI BO3pacTa, YCIOBHUM >KW3HU U BOCHUTAHUS, YPOBHS ICUXUYECKOTO
pPa3BUTUSI M MHBIX OCOOCHHOCTEH JIMYHOCTH HECOBEPIICHHOJETHEr0, a TaKXKe
BJIMSIHUSI HA HETO CTAPIINX MO BO3pacTy aull [4].

HampaBnenue monokeHuid 3aKoHa, HaIlEJICHHBIX Ha 3((HEKTUBHOE MPOBEACHHE
YTOJOBHOIO TMpOIEecca C YYaCTHEM HECOBEPILICHHOJETHHX, CBA3aHO C UX
BO3PACTHBIMM OCOOCHHOCTSIMM B pa3Hble JTalbl pa3BUTUA JUYHOCTH. CTOUT
OTMETUTh, YTO HAYYHOE OIPEJCICHUE TPAHULIBl MEXAY XPOHOJOTHMYECKUM H
MOP(OTOTUYECKUM BO3PACTOM B HACTOSIIEE BpeMsI HEOJHO3HAUYHO HM3-3a OTCYTCTBHUS
TOYHBIX KPUTEPHUEB Pa3rpaHUYEHHUs IETCKOTO U B3pOCIIOro Bo3pacra [J].

NmeHHO mo3TOMy  BO3pacT, Ha  KOTOPbIM  HACTYyHaeT  YroJOBHAs
OTBETCTBEHHOCTb, MOKET OTJIMYAThCS B PA3HBIX CTpPaHaX, a HECOBEPIICHHOJIETHHE
JIUIAa TI0 3aKOHOJIaTEeIbCTBY MHOTHX TOCYJApCTB MMEIOT OCOOBI MPaBOBOW CTaTYC.
OHU HE CUMTAIOTCS MOJHOCTHIO OTBETCTBEHHBIMHU 3a CBOM JEHCTBUSI B CHUJTy CBOETO
BO3pacTta. Bo MHOTrMX TocyJapcTBax HECOBEPIICHHOJIETHUM JIMLIO MPHU3HAETCS Kak
JIMLO, KOTOPOE €I1lIe HE JOCTUIJIO Bo3pacTa 18 jer.

[To 3TUM OOCTOATENbCTBAM JIOKHBI OBITH JOMPOIICHBI POIUTEIH, YUUTENH,
BOCIIUTATENIM U JAPYTUe JUIA, KOTOPble MOTYT COOOIIUTH HYXKHBIE CBeleHMs. Eciu
HEOOXOAMMO, MOTYT OBITh HUCTPEOOBAaHBI JOKYMEHTHl U TPOBEJACHBI HHBIC
CJICACTBEHHbIC U CyaeOHbIe NeHCTBUS. ECiiM HECOBEPIICHHOJETHUM Yy4acTBOBaJI B
COBEPIIIEHUHN MPECTYIUICHUSI BMECTE CO B3POCIBIM, TO YTOJIOBHOE JEJIO BBIICIISICTCS B
OT/IECJIBHOE MPOU3BOACTBO, 4YTO OTpaxeHo B cT. 422 u 154 VIIK P®. Ecau 3t0
HEBO3MOKHO, TO K HECOBEPIIIEHHOJIETHEMY OOBHUHAEMOMY TIPUMEHSIOTCS TIPAaBHJIA TII.
50 VIIK P®.

[Ipn coBeplieHUHM NPECTYIUICHUS  HECOBEPIICHHOJIETHUM, CYIIECTBYET
BO3MOXHOCTh CTOJIKHYTBCSI C TaKUM OOCTOATENHCTBOM, KaK OTCTaBaHHE B
MICUXUYECKOM pa3BUTUU. Eciu TakoBoe MMeeTcsl, yCTaHABIUBAETCS, MOT JIU peOCHOK
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B MTOJIHOM Mepe 0CO3HABAaTh OOIIECTBEHHYIO ONTACHOCTh CBOETO MOCTYIKA, KaK U Obliia
7M1 C1IOCOOHA OH PYKOBOJWTH CBOMMHU JICUCTBUSMHU. DTH BOMIPOCH OTPAYKEHBI B CTATHE
421 VIIK PO.

AKIIEHT Ha TMCHXWYECKOE Pa3BUTHE U €ro YpOBEHb IO3BOJIAET O0jiee TOYHO
ONPECNIUTh COLUUAIBHYI0 U JUYHOCTHYIO 3HAUYUMOCTh MPECTYIUICHHUS, a TaKKe
MPaBWIBHO BBIHECTH pEUIEHHWE MO JIely U YTBEPAUTh MEpPy HakazaHus, IpHU
HEOOXOIUMOCTU. MaKkcUMallbHO TOYHOE OIpeJeieHue MOTHUBAIlMM U 1eliel
NPECTYIUICHUSI CIOCOOCTBYET MCHPABJICHUIO TMOBEJECHYECKUX HOPM, a TakKke
YAYUYIIEHUIO TICUXUYECKOrO U COIMAJIbHOIO 3J0POBbSI HECOBEPIICHHOJIETHETO B
JOJITOCPOYHOM MEPCIIEKTUBE.

[Ipn u30paHuu Mepbl MpeceueHus AJii HECOBEPIICHHOJETHET0 B KadecTBE
MOJI03PEBAEMOr0, OBIBAET BHIHYKJEHHO MIPU3HATH €T0 YTOJIOBHYIO OTBETCTBEHHOCTD.
B cootBetrcTBUM co cT. 46 YIIK P®, 1o Toro MomMeHTa, kKak aeno OyAeT mnepeaaHo B
Cyll, TOJI03pEBAEMbIl HAxXOAMWTCS IMOJ CTaTyCcoOM IIOAO3PEBAEMOro, W IpaBa, H
00513aHHOCTH, CBSI3aHHBIE C ATUM CTaTyCOM, COXPaHSIIOTCSI.

B coorBerctBum ¢ m. 2 4. 1 cr. 51 VIIK P®, mocne 3anepxkaHus
HECOBEPILICHHOJIETHETO eMy 00513aTeIbHO HAa3HAYaeTCs 3alUTHUK, BBUIY CIIOKHOCTU
B MIPUHATUU FOPUIUYECKH OOOCHOBAHHBIX PEIICHUI B TAKOM MOJIOJIOM BO3pacTe. ITO
ABJISETCA OJAHOW W3 BAXXHEHIIMX YIOJIOBHO-TIPOLECCYAJbHBIX TapaHTUN, KOTOPBIE
OB MPEJOCTABJICHBl 3aKOHOAATENILCTBOM B LESAX 00Jiee MOJHOro oOecrneyeHus
UCIIOJTHEHUS MPAB MOJI03PEBAEMBIX.

Ecau monmo3peBaeMbrit Ob11 3amepkad mo cT. 91 VIIK P®, on pgomkeH OBITH
JNOMPOIIEH HE MOo3aHEe, 4YeM uyepe3 24 yaca ¢ MOMEHTa €ro 3aJepKaHus B
cootBeTcTBUM ¢ 4. 2 cT. 46 VIIK P®. OcobeHHOCTBhIO MPaBOBOIO cTaryca
HECOBEPIIICHHOJIETHETO IOJ03PEBAEMOr0 SBJIAETCSI TpeOOBaHHE O0s3aTEIBHOTO
y4yacTus 3alllUTHUKA, HEOOXOJMMOCTH Yyd4eTa BO3PACTHBIX, ICHUXOJOTUYECKUX U
COLIMAJIBHBIX OCOOCHHOCTEN JaHHOU KaTeropuu OOBHHSIEMBIX.

[IpuMeHeHuEe Mep MPEeceUueHUs] K HECOBEPUICHHOJIETHUM JIMIAM TaK)Ke MMEET
Pl OCOOCHHOCTEH. B COOTBETCTBUU C  YIOJIOBHO-IIPOLIECCYaTbHBIM
3aKOHOJATEILCTBOM, HECOBEPIIICHHOJIETHUN MOXKET OBITh 3aJepKaH MO MOJ03PEHULIO
B COBEPIUICHUU TSKKOTO WM 0CO00 TSDKKOTO MpecTyrvieHus. Takxke, B PEAKUX
CITyJasix, Mepa MPEeCeUeHMs B BUJIE 3aKJIFOUCHHUSI TI0]] CTPAKy MOKET OBITh MPUMEHEHA
K HECOBEPIIIEHHOJETHEMY MTOA03PEBAEMOMY 3a MPECTYIUICHUE CPEIHEN TKECTH.

[Ipu  ompedeneHuu  Mepbl  TNpeceYeHUs K  HECOBEPIICHHOJETHUM
M0JI03PEBAEMbIM HJIM OOBHHSIEMBIM B Ka)KJJOM KOHKPETHOM cllydae oOs3aTelIbHO
YUHUTBIBAIOTCS UX BO3pPACT, COCTaB CEMbHU, POJ 3aHATHI, COCTOSIHUE 3[I0POBbS U
JIpyrue JaHHble O JIMYHOCTH. B psge ciaydaeB MOXKET OBITh paccMOTpeHa
BO3MOXKHOCTh ~ OTJIauyd  MOJO3pPEBAEMOro  MOJ  MPUCMOTP B  TOPSIKE,
MPEIYCMOTPEHHOM 3aKOHOM.

B coBpemeHHOM 00IIIeCTBE HECOBEPIICHHOJIETHUE JIMIIA BCE Yalll CTAHOBATCS
y4aCTHUKAMHU yTrOJOBHOTO CYAONPOU3BOJCTBA U B KaU€CTBE MOTEPIICBIIEH CTOPOHHI.
DT0 00YCIOBJICHO TOBBIIEHUEM YPOBHS TMPECTYMHOCTH CpPEIU TOJIPOCTKOB U
MOJIOZICKH, a TAKKE PAa3BUTHUEM COIMAIBHBIX CETeH M OOIICHUS B MHTEPHETE, UTO
co3zlaeT HOBble (OPMBI MPECTYIUICHUNH, B KOTOPBIX HECOBEPIIEHHOJETHHUE YacTo
BBICTYTIAIOT B KaU€CTBE KEPTB.

CoBpeMeHHass TIpaBOBasi CHCTEMa YYUTBIBAET OCOOCHHOCTH BO3pacTa
HECOBEPIIEHHOJIETHUX JIUIl U MPEIOCTABIISIET UM ONPEICIICHHBIC TapaHTHU U 3aIUTY
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B MpOILIECCE Y4YacTHsl B YrOJOBHOM cCyaornpou3BoacTBe. OpHAKO, HAa MPaKTUKE, 3TU
rapaHTHH HE BCEI/Ia PEANM3YIOTCS MOJHOCTBIO, YTO MOKET IPUBECTU K HErATHBHBIM
MIOCJICJICTBUSM.

Cornacno cratee 37 KonBenuuun OOH o mpaBax peOeHka, AeTH MPU3HAIOTCS
OTIETBHON KaTeropued JuI M TPeOyIOT 0CO00TO yBaKEHUS K HMX IpaBaM U
uHTepecam [1]. B cooTBeTCTBHM € 3TOM CTaTheil, rOCyIapCTBa-WiI€HbI JOJIKHBI
o0ecreunBaTh 3allUTy JIeTeld OT BceX (hOpM HACHUIIUSA, KECTOKOCTU U IKCILTyaTalllH,
a TaK)Ke TapaHTUPOBATh MPABO Ha 3/I0POBOE U MOJHOIIEHHOE Pa3BUTHE.

B 3T0il posin HECOBEPIICHHOJETHUE JIMLAa MOTYT BBICTYIATh KaK MO CBOEH
WHUIIMATUBE, TaK U 110 NTHUIIMATUBE 3aKOHHBIX MPEJICTABUTEINICH MU OPTaHOB ONEKH U
nonevnTenseTBa. [lpu 3TOM OHM UMEIOT IIPABO HA 3aIIUTY CBOMX MPAB U MHTEPECOB,
UX TICHUXOJIOTHYECKOE COCTOSIHUE U BO3PACTHBIE OCOOCHHOCTH JOJIKHBI YUUTHIBATHCS
B IIpoIiecce CyaeOHOro pa3oupaTeibCTRa.

Ha npakTtuke, oJlHaKo, HE BCErJa YAENSIETCA NOCTATOYHO BHUMAHMS 3allUTE
[IpaB HECOBEPIUECHHOJIETHUX IOTEPIEBIIMX B YIOJOBHOM CYAOIPOU3BOACTBE. B
MIEPBYIO0 OYE€peNb, ITO CBA3AHO C TEM, YTO Y HECOBEPILECHHOJIETHHUX JIIOJAEH elle He
c(hOopMHUPOBATIOCH JIOCTATOYHOE YYBCTBO CAaMOCO3HAHUS M TTOHMMAaHUSI CBOMX IPaB U
oOsi3aHHOCTEN B oOmecTBe. Kpome Toro, MHOTHE poAMTENN HE 3HAIOT CBOMX IPaB U
HE MOT'YT 3allUTUTH IIpaBa CBOMX JeTe [6].

Takum oOpa3oM, CyIIeCTBYeT MpoOiemMa HEAOCTaTOYHON 3alluThl MpaB
HECOBEPILICHHOJIETHUX MOTEPIIEBIINX B YTOJIOBHOM CyJIONpou3BoACTBe. Ee pemienne
MOKET OBITh CBS3aHO C MOBBIIIICHUEM YpPOBHS MPABOBOM I'PaMOTHOCTH POAUTENCH U
HECOBEPILECHHOJIETHUX, a TAK)KE€ aKTUBHBIM MPUBJICYEHUEM COLIMAJIBHBIX PAOOTHUKOB
Y TICUXO0JIOTOB B PACCMOTPEHUE TAKUX JE.

B 3akiroueHue, HECOBEPIICHHOJETHUE JIMLA SBJISIOTCS OJHOW W3 CIOKHBIX
po0JIEM COBPEMEHHOTO MPaBOBOTO COOOLIECTBA. YYacTHE HECOBEPIICHHOJETHUX
JU1 B YTOJIOBHOM CYAOIPOU3BOACTBE TPEOYET ClEHUANbHBIX NPOUEAYP U SKCIEPTHU3,
9TOOBl YUYWUTHIBATH BO3PACTHBIC M COIMAJIbHBIE OCOOCHHOCTH YYAaCTHUKOB JIefia.
BaxxHo, 4TtoOBI ATHM OCOOCHHOCTHM OBLIM YYTEHBI Ha BCEX JdTamax YroJOBHOTO
mporecca, 4YToObl OO€CHEeUUTh TMPABUIBLHOE PEIICHWE Jiela U TOBBICUTH
3 PEKTUBHOCTD CIPABEIIUBOCTH.
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[IpecTynHOCTh ~ HECOBEPUIEHHOJETHUX  BO3HUKJIA  OJAHOBPEMEHHO  C
IPECTYIHOCTBIO B3POCIBIX, OJJHAKO B XOJI€ Pa3BUTHS FOCY1apCTBA MIPABOBAsl CUCTEMA
uMesa CBOM OCOOEHHOCTH M pa3iuuus. Beieanm HECKOJIbKO MCTOPUYECKHUX ITAIOB
Pa3BUTHS pacCIIEIOBAHNS IPECTYIIEHUHN, COBEPIIEHHBIX HECOBEPILICHHOJIETHUMH.

Haunewm ¢ Toro, uro B Poccun no XVIII Beka B yrojoBHOM mpaBe HE OBLIO
HUKAKUX TOJOKEHUM O TPECTYNMHOCTH HECOBEPIICHHOJETHUX: BCE OBLIO
HecnpaBeIuBO U KecTko. Co37aBas YyroJIoOBHBIE 3aKOHBI, TOCYIapCTBO HE Opalio B
pacueT TakWe Ba)XKHBIE acCMEKThl, KakK COIUAJIbHOE M TMPABOBOE MOJOXKECHUE,
MCUXO(PU3NYECKOE Pa3BUTHE, BO3PACT HECOBEPIIICHHOJETHETO W MHOTHE JAPYTHE
dakTopel. OTCYTCTBOBAIM CONMANBHBIC MPABWJIA 3AIUTHI JETCH MPHU OTIPABICHUN
MPaBOCYIMS U OTOBIBAHMS MMH HaKa3aHWS: HECOBEPIICHHOJICTHHE HECIM HaKa3aHWE
HapaBHE CO B3POCIBIMH. 3aKOHOJATENb yemsii BHUMaHUE Oosiee BOCTPEOOBAaHHBIM
chepam KU3HEEITEIbHOCTH, OKA3bIBasi BECh YPOBEHb PA3BUTHS ITPABOBOM CUCTEMBI
CTpaHbI B LIEJIOM.

Jlumus Bo BTOpOi monoBuHe XVII Beka cranu npeanpuHUMAaTh MOMBITKA IO
CO3JIaHUIO YTOJIOBHO-TIPABOBOM 3alllUThl HecoBeplieHHoJeTHuX. B CobopHoMm
ynoxkeHnn 1649 roga, mosgBWIICA TeEpBasg HOpMa, KOTopas IpeaycMmaTpuBala
MOCJIEI0BATENBHOCTh YTOJIOBHOM OTBETCTBEHHOCTHU B3POCIIBIX u
HECOBEPILICHHOJETHUX TMPECTYMHUKOB: «...allleé OTPOK CEAbMH JIET YOHWeT, TO
HETIOBMHEH €CTh cMepTu» [1].

BtopeiM »9TamoMm cTana 3akoHOAATENbHAsi perjiaMeHTalusl W TMPUHSITHE
Bounckoro ycraBa Ilerpa Bemmkoro. YcraB peryinpoBan MPaBOBOE IOJOKEHUE
JeTel, COBEPIIMBIIMX MPECTYIUICHUE, OAHAKO TOYHBIA BO3PacT MPHUBIICUCHHUS K
YrOJIOBHOM OTBETCTBEHHOCTH B HEM HE€ YyKasbiBalics. B aptukyne 195 roBopuiiocs o
HaKa3aHUU 3a BOPOBCTBO: «OOBIKHOBEHHO YyMaJsieTCs WJIM BeCbMa OCTaBIISIETCH,
€XeJu... BOp OyAeT MilaJieHell, KOTOPbIid, 1a0bl 3apaHee ero OT Cero OTyYUTh, MOKET
OT poAuWTeseH CBOMX JI03aMH Haka3zaH ObITh» [2]. Bospact Bopa «wmiameHIa» He
yka3biBajcsa. OJIHAKO, 32 TOCYIapCTBEHHBIE MPECTYIUICHHS] HECOBEPUIEHHOJIETHUE BCE
YK€ NOJABEprajuch IbITKkaM.B nanpHenmeM rmpaBoBast cucteMa Poccuu pa3BuUBajach,
CTaJ MOSABJISTHCA UHTEPEC K MPABOBOMY IMOJIOKEHHIO HECOBEPIICHHOJIETHUX B 3TOU
CUCTEME, a TAKKE K JICTSIM.

17 anpenst 1742 rona Obut u3znan Yka3z Cenara, noganucanusii [lerpom | «O
NPU3HAHUKA MAaJIOJIETHUMH JIIOJIbMH 000€ro Tmojia OT poxiaeHus ao 17 mer, o0
OCBOOOKJICHUHM TaKOBBIX B Clly4ae TSDKKUX MPECTYIJICHUM OT TBITKH U CMEPTHOM
Ka3HU ¥ O HaKa3aHUU MX, BMECTO TOTr0, OaTOramMH U IJIETbMH, C OMPE/ICTICHUEM UX B
MOHACTBIPH 1151 UcTipaByieHus» [3]. I[puunHON NPUHATHA JAHHOTO yKa3a CTaJIO JIEJI0
00 yOwuiicTBe IBYX JAeTeHd, coBeplieHHON 14-nmeTHel KpecThsiHkoi I[IpackoBbeit
®denopoBoii. OHa cropsiTajga TPYNbl CBOMX YOUTBHIX JETEH, OJHAKO WX BCE PaBHO
HallIA. YJIO)KE€HUE, KOTOPOe AEUCTBOBAIO 10 YKaza CeHaTa HE COAEpPKalo TOUYHBIX
YKa3aHHI Ha TO, C Kakoro BO3pacTa IO TSKKAM HPECTYIUICHUSIM BO3MOYXHO
MIPUMEHEHUE MBITOK W HaKa3aHUs B BHJIE CMEPTHOW Ka3HU. Yka3 CeHara 3akpenui
MOJIOKEHUSI O HEMPUMEHEHHUH TBITOK U CMEPTHOM Ka3HW K MaJjloJIeTHUM 110 17 Jer.
Bce 5310 3ameHsuioch Ha ymapbl IUIETBIO U CCHUIKAMM B  MOHACTBIPH, TE
HECOBEPIICHHOJIETHUE BBIMOTHSIM TsDKEIbie PabOThl U UCKYIULSUTM CBOIO BHUHY
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oorociayxeHusiMu. Yka3 CeHara Jaj OrpOMHBIN TOYOK ISl JAIbHEUIIET0 pa3BUTHS
3aKOHOJATEIbCTBA HECOBEPIIEHHOJIETHUX.

B Vkaze Exkarepunnl II or 26 wutons 1765 roma «O npou3BOACTBE A€
YTOJIOBHBIX, YYMHEHHBIX HECOBEPIICHHOJETHUMH, U O pA3JIMYUM HAKa3aHUA II0
CTEIIEHH BO3pacTa IPECTYIMHUKOB)» CYHIECTBOBAJ MPSIMON 3alpeT Ha INPUMEHEHHE
NBITOK K HECOBEPIICHHOJICTHUM M Ha3HA4YaloCh «YyMOTPEONATh B W3bICKAaHUU
CIIPaBEUIUBOCTU OOJIbIIIE MUJIOCEPAMS, HEXKENHU KECTOKOCTH, a B Bo3pacte 10 et u
MEHbIIIE OTJABaTh JJI1 HAKa3aHUs OTLAM, MaTEpsIM WM MOMEIIMKY U CIIEJTaHHOE B
MaJIOJIETCTBE MPECTYIUICHUAMH HE CUUTATHY [4].

B VnoxeHnn o Haka3aHUSAX YrOJOBHBIX M UCIPABUTEIbHBIX MOATOTOBIEHHBIM
COTpyAHUKaMu BToporo oraeneHus, yrBepKIEHHbIM umiieparopom Hukomaem I 15
aprycta 1845 roma mpousolnia OTMEHAa YrOJIOBHOM OTBETCTBEHHOCTH JJIA
MaioneTHux 1o 10 jer, a HecoBepmeHHOJETHHME A0 17 7er, coBepmMBUINE
OPECTYIUIEHUE, MEPEJAaBAIMCh II0J OTBETCTBEHHBIM HAA30p pPOIUTENSIM WA
3aMEIAOIINM UX JHULaM.

22 wmapra 1903 ropa umneparop Hukomnaii Il yrBepaumn HOBoe YTOJIOBHOE
yJIO’)K€HHE, B KOTOPOM OBbUIM YYTEeHbl Mpousomenmue B Poccun u3MeHEHUs.
VY10)K€eHne yCTaHaBIMBAJIO, YTO K nogpoctkam oT 10 mo 17 ner BMecTo AeHEx HOU
[IEHU WIA apecTa JOIMYyCKaloCh NPUMEHEHNE HOBOW MEpBI - «BHYILIEHHE OT CYyJa».
JlaHHas Mepa, B CBOKO OUEpE/lb, JEIIIACH HAa BEITOBOP, 3aME€UYaHUE U BHYILIECHHE [J].

TpeTui, COBETCKMM, OTall CUMUTAETCA JOCTATOYHO IPOTUBOPEYMBBIM U
HEOJHO3Ha4YHbIM. OTCYTCTBOBAJIM HEOOXOAMMBIE MOJXOJIbI K PEIICHUIO BOIPOCOB O
HEO0OXOJAMMOCTH YIOJIOBHOTO IMPECIIEIOBaHNS HECOBEPUIEHHOJETHUX MPECTYITHUKOB,
a Takke OOpbObI C MPECTYNHOCTHIO. YTOJOBHOE CYAONPOU3BOJCTBO B OTHOILIECHUU
HECOBEPIICHHOJETHUX MPECTYMHUKOB MO0 OTMEHSUIH, TMO0 BBOJWIH B ICUCTBHE.

[lepBbIM HOPMATMBHO-TIPABOBBIM AKTOM, KOTOPBIA OMNPENETWI TOTUTHKY
CoBeTckoro rocynapcra, K O€CpU30pHBIM HECOBEPIICHHOJIETHUM MPECTYIHUKAM
cran Jlekper CHK ot 14 sguBaps 1918 roma «O komuccusx st
HECOBEPIICHHOJIIETHUX». Bpllleyka3aHHBIM 3aKOHOM IPEKpalaioch cynedHoe
[PECIICIOBAHUE W TIOPEMHOE 3aKJIIOYEHHE HECOBEPIICHHOJNETHUX. CyllecTBOBAIN
criennalibHble Komuccuu, yrBepxkaeHHble [Jekperom BIIUK ot 7 maprta 1918 rona
«O cyne», KOTOpblE pacCMaTpUBAIN JIeJIa O MPaBOHAPYIICHUAX JeTel 000uX MOJIoB
no 17 ner. OHM TPOBOIMIM paccielOBaHWE M BBIHOCWIM PEIIEHHE OCBOOOAUTH
HECOBEPILICHHOJIETHETO MPECTYIMHUKA WIIM OTIPABUTH €TI0 B JETCKUN JJOM.

B nmaneneitmem, npuHATeid 25 mas 1922 roga YrosoBHO-NpoLeccyaabHbIN
KOJEKC 3aKpenui CyneOHbIi MOpsI0K MPUMEHEHHUSI K HeCcOoBeplleHHoNeTHUM (oT 14
no 16 ner) Mep MEIUMKO-NENArori4eckoro BO3ACHCTBUS BMECTO HAaKa3aHMS.
VYcraHaBnuBancs IMIMPOKUMNA  KPYr JIMI, KOTOpble MOIVIM ObITh MpPU3HAHBI
HEBMEHSIEMbIMU [6].

B 1927-1928 romax B YTOJOBHO-TIPOIECCYaNbHBIN KOJEKC ObUIM MPUHSTHI
CHEUUaIbHbIE YIOJOBHO-NPOLECCYAIbHBIE HOPMBI, KOTOpBIE CTrPYNIHUPOBAHBI B
KaTteropuio «Jlema o HECOBEPIICHHOJIETHUX», a TaKXK€ U3 KOMIETEHLIUU cyAa Obuin
MOJTHOCTBIO HU3BATHI JieJa O HECOBEPUIEHHOJETHUX B Bo3pacte a0 16 ner. Onu
MTO/IJIEXKAIH BEACHUIO0 KOMUCCUI IO JI€J1aM HECOBEPILICHHOIETHUX.
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Opnako, 7 anpenst 1935 rona 6su10 nipusito [Hocranosnenne CHK CCCP, ITUK
CCCP «O wmepax OOppObl C MPECTYNMHOCTHIO CPEAM HECOBEPIICHHOJETHUX.
JlaHHBII HOPMATUBHO-MIPABOBOM aKT, ObUT MPUHAT C UEJNbIO OBICTPON JTUKBUAALMH
npecTynHocTu cpeau HecoBepuieHHoneTHUX B CCCP. IlpaBocynme ycuimio
KApaTeJIbHYI0 HAMNpaBJICHHOCTh MO J€JdaM HECOBEPIICHHOJETHUX, a YTOJIOBHOE
IpeciieJOBAaHUE HECOBEPILICHHOJIETHUX B CyA€OHOM TNOpsAJKe paspemanoch ¢ 12
JIETHETO BO3pacTa.

B 1960 romy mnpuHuUMaercs HOBBIA YTOJOBHO-NPOLECCYATBHOIO KOAEKC
PCOCP. Iloutn Bce BBINIEYIIOMSHYTbIE HOPMATHBHO-IIPABOBBIE AKTHl yTPAYMBAIOT
cuity. B YromoBHo-niporieccyanbHblii KOJIEKC BBEJCHA CIIEUalIbHAS TJIaBa, KOTOpas
peryjaupyeT M YCTAaHABIMBAET OOMIMI NOPSIOK paccileqOBaHUS MNPECTYIUICHUMA
HECOBEPIICHHOJETHUX, a TakK€ 3aKpeIuIieT  JOMNOJHUTEIbHBIE TapaHTHH
YCTAHOBJICHHS] UCTUHBI U COOJIIOCHUS MPUHIIUIA 3aKOHHOCTH [7].

Cnenyromuidi  3Tam, COBPEMEHHBIM  NEPUOA:  Pa3BUBAECTCS  UHCTUTYT
paccie0BaHus IPECTYIUICHH, COBEPIIAEMBIX HECOBEPIICHHOJIETHUMH.

28 despans 1996 roga Poccuiickas ®@enepanus crana wienoM Coeta EBporibl
u 30 mapta 1998 rona ona patudunupoBana EBponeiickyi0o KOHBEHIIUIO O 3allUTe
[paB 4e€JIOBEKa M OCHOBHBIX CBOOOJA. DTHU NEHCTBUS 00531 MPUBECTH POCCUNCKOE
3aKOHOAATEIBCTBO B COOTBETCTBUE C MPUHLUIIAMU MEKTYHAPOIHOTO T'YMaHUTAPHOTO
IIpaBa B YaCTHOCTH MPABa 3AIIUILIAIOIIIE HECOBEPIICHHOJIETHHUX.

B 1997 BcTynaer B cuity HOBBIM YTOJIOBHBIN KoAekc Pocculickon denepannu,
a HOBOMY YTOJIOBHOMY 3aKOHY HY>KE€H COBPEMEHHBIA YTOJOBHO-IPOLIECCYATbHBIN
KOJIEKC, KOTOpbIM HauumHaer aeuctsoBate B 2002 romy. B yromoBHOM
3akoHo#aTenbcTBe Poccuiickorn @enepanryu  BOEPBBIE MOSBISETCS  YrOJIOBHAS
OTBETCTBEHHOCTh HECOBEPUICHHOJIETHUX, KOTOpas CrpyNIHUpOBaHA B OTACJIbHBIN
paszznen koaekca [8].

[TomMmuMoO BBIIIIEYKA3aHHOTO, TTOJIOKEHUSI 00 YrOJIOBHOW OTBETCTBEHHOCTH JIUII,
He gocturmmx 18 jer, BcTpeuatoTest U B Apyrux riaaBax OOmiel yacTu YTOJIOBHOTO
konekca Poccuiickoit @enepaunu. Hanpumep, B 4. 4 ct. 18 YrosnoBHoro xomekca
Poccutickon ®enepaunn yrounsiercs: «lIpu npuzHanum penuarBa NpeCcTyIUVIEHUN HE
YUHUTBIBAIOTCS CYAUMOCTH 32 MPECTYIUICHUS, COBEPUICHHBIE JUIIOM B BO3pacTe [0
BoceMHaanaTu Jem»; 4. 1 u 2 ct. 20 YK P® pa3rpaHnumBarOT BO3pacTHbIE PaMKH
HACTYIUICGHUS YTOJOBHOW OTBETCTBEHHOCTH HECOBEPIIEHHOJNETHUX (0OmMi U
MOHMW)KEHHBIA BO3pacT); 4. 3 BHOCUT KOPPEKTHBBI: «EcCiiM HECOBEpPLIEHHOJIETHUN
JOCTUI BO3pacTa YTrOJOBHOW OTBETCTBEHHOCTH, HO BCJEJICTBUE OTCTABaHHUS B
NICUXMUYECKOM Pa3BUTHH, HE CBA3AHHOM C MCHUXWYECKUM PaCCTPOMCTBOM, BO BpeMs
COBEPILEHUS] OOUIECTBEHHO OMAcHOTO AEsSHUSI HE MOT B IOJIHOM Mepe OCO3HaBaTh
(dbakTHYECKHI XapaKkTep ¥ OOIIECTBEHHYIO OMTACHOCTh CBOUX JICUCTBUM (0e31eCTBUS)
7100 PYKOBOJUTH UMHU, OH HE MOMJIEKUT YTrOJOBHOM OTBETCTBEHHOCTH»; 4. 2 CT. 54
HCKJIIOYAET BO3MOXHOCTh IIPUMEHEHUSI apecTa K JUIaM, HE IOCTUTIIUM K MOMEHTY
BBIHECEHHUSI CYJIOM MPUTOBOpA BOCEMHAIUATUIIETHETr0 Bo3pacta; cr. 57 u 59
YKa3bIBaIOT HA HEJIONYCTUMOCTh HA3HAYCHHS HAKa3aHUs B BUAE MOXU3HEHHOTO
JUIICHUST CBOOOJBI B OTHOIICHUHM HECOBEPIICHHOJETHUX M TMPUMEHEHUS K HUM
CMEPTHOM Ka3HHMU.
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Takum oOpa3oM, IpU HU3yYEHUU HCTOPUUYECKUX ACIEKTOB BO3HUKHOBEHUS M
Pa3BUTHS IOBEHAJIBHOTO YTOJIOBHOIO 3aKOHOZAATeNbcTBa B Poccuu MOXKHO crenaTh
BBIBOJIBI O TOM, YTO TIOJIO)KUTEIIbHOE OTHOIICHHE K HECOBEPIICHHOJETHUM
IPaBOHAPYIIUTENISIM BO3HUKIIO HE Cpa3y, HO MyTh K HEMY ObLI MPOJIOKEH MPaBUIIBHO.
JIOpeBOMIOIIMOHHBIE 3aKOHOJAATENbHbIE aKThl 00 YrOJOBHOM OTBETCTBEHHOCTU
HECOBEPILICHHONETHUX  3aJOKWJIM  OCHOBY JUig  OyAylIMX  HOBOBBEIICHUI,
HaIpaBJICHHBIX Ha 3allIUTy HECOBEPILIECHHOJIETHUX MpecTynHUKOB. [lonHOe BBeneHuE
M 3aKOHOJIaTEIbHOE 3aKPEIUICHUE IOBEHAIBHON IOCTHUIUMU JIOJDKHO TMOJIOKUTEIBHO
MOBJUATh, HA 3alUTy CEMbM M TOAPOCTKA OT HEOJArompusATHOTO BIWSHUSA,
MPUOOITUTE HECOBEPIIICHHOJCTHUX IMPABOHAPYIIUTENCH K HOPMAJIBHOW JKH3HU, a
TaKXe€ COKPATUTh KOJIMUECTBO MPECTYIICHUM.
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Abstract: this article discusses the actual problem of whether it is necessary to
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Tema HUCTIOTHUTENBHOE MPOU3BOJICTBO, KaK CTAWs TPAXITAHCKOTO IMpoiiecca
JIOCTATOYHO JIUCKYCCMOHHAs Ha Hall B3MIsiA. B HacTosiiee BpeMsi CYIIECTBYET
MHOKE€CTBO TE€OPUH MO MOBOJY TOr0, YTO TAKOE HCIOJHUTEIBHOE MPOU3BOACTBO,
KakoBa ero mpaBoBas npupojaa. CTOUT JM pa3rpaHUYMBaTh JTaHHOE POU3BOJICTBO HA
CTaIMI0 TPAKIAHCKOTO TMpollecca WIM BCE K€ HAET (HOPMUPOBAHHME OTAEIHHOU
OTpaciiy rnpasa?

Mo0OXHO TOBOPUTH O TOM, YTO 3TO KOMILJIEKCHBIN MO MHCTUTYT WJIM UTO JaXKe
ATO MEXOTPACIEBON MHCTUTYT Mpoliecca. ITO KOHEIl IPakIaHCKOTo, apOUTpa)KHOTO,
aIMUHHUCTPATUBHOTO M 4YacTH YIOJIOBHOTO mpolecca. Y JaHHOTO BOIpoca
KOMIUJIEKCHOE TIpaBoBoe perynupoBanue. Hopmbl rpaxknganckoro mpasa (I'TIK),
apoutpaxkHoro mpaBa (AIIK), HOpMBI M3 Jpyrux oTpacieid mpaBa, a TaKKe
CaMOCTOSTENbHBIN 3aKOH «O0 UCTIOTHUTEIIHBHOM ITPOU3BOICTBEY.

B sToM Ham u cTouT pazodparhces.

MBI cunuTaeM, 4TO UCIIOTHUTEIBHOE MTPOU3BOJICTBO — 3TO MOPSAAOK UCHOJIHEHHS
aKTOB, TMPHUHSITBHIX CHEUUATBHO YIMOJHOMOYEHHBIMA Ha TO HOPUCAUKIIMOHHBIMU
OopraHamu, KOTOPBIM MPEIOCTABICHO MPABO BO3JIaraTh Ha CyOBEKThI 00SI3aHHOCTH 11O
BBITIOJTHEHUIO ONPE/ICTICHHBIX ACHCTBUM WM BO3JIEPKAHUE OT UX COBEPIICHUSI.

JIns Hauanma CTOMT OTMETUTh, UTO HCIOJHUTEIBHOE MPOU3BOJCTBO SIBJISCTCS
3aKJIFOYMTENIBHOM CTaJuel TpakIaHCKOro mpouecca. OHO NpEaHA3HAYECHO A
MaTepUaIbHOM W TMPaBOBOM 1I€IM, a HUMEHHO 10 HEMY MOXHO CYJIUTh 00
3¢ (PEKTUBHOCTHU U IEUCTBEHHOCTH NMPABOBOM 3aIIIUTHI B IIEJIOM.

Ono BkiIIOYaeT B ceOs Tpu craauu. Ha KaxIol craauy paccMaTpuBarOTCS U
pematorcsi cBou crnerupuueckue 3anadn. Kak u moboit nporiecc, 6eper cBoe Havao
C 3asIBJICHUS.

Ha mepBoii craguu pemaroTcsi BONPOCHl NPUHATHS HUCIOJHUTEIBHOTO
JIOKyMEHTAa K UCIIOJIHEHUIO, BO3MOXKHOCTb JJOOPOBOJILHOTO UCITOJIHEHHUSI.

Bo BTOpo# cTamuuM WMIOET PACKPBITHE OCYIIECTBICHUN MPUHYIUTEIBHOIO
WCTIOJTHEHUSI, TIPOUCXOJIUT COBEPIICHUE HCIOJHUTENBHBIX JCHCTBUM, CBSI3aHHBIX C
MPAKTUYECKUM MPUMEHEHHUEM HOPM.

Tpetbs cTamus 3akaHuuMBaeTCs OOOOIIEHHWEM MPOJACIaHHOW paboThl W Ha
OCHOBE JTOTO TMPUHUMAETCA pelieHue, 00 OKOHYAHWHU, TMPEKPAIICHUN WU
MPUOCTAHOBJICHUU MMPOU3BOJICTRA.

[Touemy 3TO cTaaus, a HE OTpacib npasa?

[Totomy 4TO Ccyny mopydeHa OOS3aHHOCTh IO KOHTPOJIO 3a HCIOJHCHHEM
BBIJJAHHBIX aKTOB. [Ipu HEUCHOIHEHWH, HACTYMAET OTBETCTBEHHOCTb, @ TAKXKE HE
BBIMIOJTHEHA 11€JIb JTAHHOTO MPOU3BOJICTBA — BOCCTAHOBJICHHE HAPYILIECHHBIX MPaB H
3aKOHHBIX HHTEPECOB IPYTUX CYOHEKTOB IPABOOTHOIICHHIA.

Kak u y nmr000if cTaguu y UCTIOJIHUTEILHOTO TTPOU3BOJICTBA €CTh CBOU IEIH H
3a/1a4H.
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PackpbiBasi BompocC cTaginil UCIOJHUTEILHOTO MTPOU3BOACTBA, MOXKHO CHIEJIATh
HeOOJIBIIION BBIBOJ C BhICKa3biBaHueM yueHbIx M K. Tpeymnukora, A.I'. KoBanenko,
N.b. Mopo3oBa, yka3piBasg Ha TO, YTO B XOJI€ HCIOJHEHHUS PELICHUS CYlIOB
JNOCTUTAETCS LEb IPAXKIAHCKOTO Mpolecca — 3allliuTa HapyLIEHHBIX IIPaB.

B cooTBeTcTBHM C 4e€M, CAETAEM BBIBOJ, YTO MCIOJHUTEIBHOE MPOU3BOJICTBO
NpEICTaBIsAeT COOOM CTagUI0 TPAKIAHCKOIO  CYAONPOU3BOJCTBA,  SIBISETCSA
MHCTUTYTOM I'PAKIAHCKOTO MPOLECCYATbHOTO MPaBa.

PaccMOTpUM  UCHOJHUTENBHOE MPOU3BOJCTBO KaK OTIEIBHYK) OTpacib
poccuiickoro mpaBa. Jlins Toro, 4TtoObl PacKphHITh JaHHOE TPOU3BOJCTBO, Kak
OTpaclib MpaBa, HaM HY>KHO MOHSTH U3 YETO COCTOUT cama o cebe oTpacib Mpana.

B nanHOM cityyae HaM Ba)XE€H MPEIMET U METOJI OTPACIIH.

[IpenmMeToM  MCHOJHHUTEIBHOIO  IMPOU3BOJICTBA  SIBJISIFOTCA  OTHOULICHHS,
BO3HUKAIOIIME B CBSI3H C UCIIOJHEHUEM PEIICHUH MPABOBBIX OPTraHOB.

[Io MuMO mpenmera, eme OAHOM COCTABISAIOLICH KaXKIOW OTPACIH SIBJISETCS
MeTo/I. MeTO/1 UCTIOTHUTENILHOTO MPOU3BOJICTBA COYETAET B c€O€ UMIIEPATUBHOCTH U
JIUCIIO3UTUBHOCTb.

JIMCIIO3UTUBHOCTD 3aKJIIOYAETCsS B BO30YXKICHHHM MPOU3BOJACTBA, TO €CTh IO
BOJICU3BSABJICHUIO JIMLA, & UMIIEPATUBHOCTh B TOM, YTO MCIIOJHSETCS MOCPEICTBOM
roCyapCTBEHHOIO MPUHYXKICHUS.

Ho nnsa BeAeneHUsT B OTHEIBHYK) OTpaciib HE 10 KOHIA YPETYJIHUPOBAHO
MPaBOBOE TOJIOKEHHE CYOBEKTOB. [lOCKOJIBKY JlaHHasi JEsTEIbHOCTh SIBISETCS
00SI3aHHOCTHIO CHEIUAIBLHO YIOJHOMOYEHHBIX Ha TO OPraHoB, CyjAa, MPUCTAaBOB-
WCTIOJTHUTENEH, NEeATeIbHOCTh APYTUX JUI[ HE OyJeT SBISATHCS HCIOIHUTEILHOM,
NeATEeIbHOCTh 0AHKOB, XpaHUTEJIEH UMYIIIECTBA IOJHDKHUKA U IPYTUX JIUII.

Pa3o0OpaBmiice B JeTansix JaHHOW TEMbI, U TMOHSB CYTh, B II€JIOM MOHO
CKa3aTh, YTO HWCIOJHUTEIBHOE MPOU3BOJACTBO MOXHO BBIACIUTh B OTIEIbHYIO
OTpacip IpaBa, HO BCE€ — TAKU ITO CTaAUsd MOTOMY YTO CyJ KOHTPOJIUPYET
VCTIOJIHUTEIBHOE MPOU3BOJICTBO.

Y oroit craguu ecTh mpobiieMa CBSI3M MEXIy MpUCTaBaMU U CyJIoM. YUTo
JieJaTh B CITy4ae, KOT/1a OTMEHSIOT aKT, KOTOPBIA YK€ UCIIOJTHEH?

JJ1s onTuMM3anu IEMCTBUA JAHHOM CTaJMM Mbl XOTHM MPEIJIOKUTH OTAATh
CyleOHBIM TMpHUCTaBaM (YHKIMH Cy/la MO PEIICHHIO BOMPOCOB O MPEKpaIIeHUU U
IPUOCTAHOBJICHUU TIPOM3BOJICTBA, & 3 CYJIOM OCTaBUTh TOJIBKO (PYHKITUIO KOHTPOJIS.

Tak ’xe HyXHO cJellaTh YHU(UKAIUI0, €IUHOO0Opa3ue MPaBOBBIX AaKTOB B
ctatbe 12 3akoHa «OO0 UCHOJHUTEILHOM TMPOU3BOJCTBE», CPEAM BHJIOB €CTh
UCIIOJTHUTEbHBIE JIUCTHI, HA OCHOBAHUM pEIICHUS Cyla, CyAeOHbI TpHUKa3, Kak
MOCTaHOBJICHUE, TO HanboJIee pacIpOCTPAaHEHHbBIC BUABI TOKYMEHTOB, HO APYTHE, HE
cyneOHbIe OpraHbl, y KOI0O-TO YJIOCTOBEPEHHE, PCIICHHUE, IOCTAHOBJICHUE, MBI
npeajaraéM NpUBECTH BCE K OJJHOMY 3HAMEHATEIIIO.
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Abstract: The article considers the process of conducting a tax audit as an
independent link of forensic examinations. In particular, this study reflects the role
and location of this type of examination in the framework of criminal proceedings
and successful investigation of economic crimes.

Keywords: criminal procedure, expertise, economic expertise, tax, collection,
economic crimes.

B Hactosiee BpeMst 5KOHOMHKA SIBIISICTCS OJHOU U3 chep KU3HENeITeTbHOCTH
YeJIOBEKa, HEBO3MOXKHO TMPEACTaBUThH (DYHKIIMOHUPOBAHUE OOIIECTBA U TOCYAapCTBA
0e3 Mpon3BOJICTBA, OOMEHA, pacIpeAeIICHAs U TI0JIb30BaHUS TPYIOBBIMU peCypcamH,
TOBapaMu, yCIIyraMH U JIBWKCHHS JEHEKHBIX OIMEpaIlfil 1Mo MOBOAY TaKUX PECYPCOB.
[TomumoO 3TOTO, TOCYIapCTBO HEOOXOAUMO (OPMUPOBATH HAIIOTOBYIO MOJUTHUKY JIS
MO/ICPKaHUsT B HEOOXOAMMOM COCTOSIHHS pa3nyHbIe Cephbl KU3HEICATCILHOCTH,
CBOHM armmapaT JUisi BBINIOJHEHUS BO3JI0KEHHBIX TMepe]l rocydapcTBOM (YHKIIMA,
MOMUMO TOCYAAapCTBa, PKOHOMHKA WIPAcT BAXKHYIO POJb U TPHU PETyIMPOBAHUU
YacTHBIX  WHTepecoB  Jull.  [lockonbKy — Takas  dSKOHOMHUYecKas  cdepa
KUBHENIEATCNIbHOCTH  SIBJIIETCS BaXXHOM W MpeJACTaBiseT CcoOOW OJHO U3
MPUOPUTETHBIX HANPABJICHUM TOCYJapCTBEHHOW MONMUTUKU [1], TO 3akoHOAATENb
IPEeIyCMOTpeN MOPSAOK B3MMAaHHUE HAJIOTOB M COOPOB, UX BUJBI, JIOMOJHUTEIHHYIO
OTBETCTBEHHOCTh U CHUCTEMY OPraHOB, KOTOpbIE KOHTPOJIUPYET IEATEIHHOCTH IO
coopy, chopmupoBan 0coOyI0 TPYIITY YKOHOMUYECKUX OTHOIICHUM, 32 HapYIICHUE
KOTOPBIE TIPETyCMaTPUBACTCS OTBETCTBEHHOCTD.

OpHako, PKOHOMHYECKHE TMPECTYIUICHUS TMPEACTABIAIOT COO00M OTHETbHBIC
COCTaBBI MPECTYIUICHUS, JUISI KOTOPBIX XapaKTEPEeH CIEIUaIbHBIA CyOBEKT, 0COOBIN
B OOBEKTa TIPABOHAPYIICHHS, COOTBETCTBYIOIIMH BHA KBadU(UKAIIMH, YTO
BBI3BIBACT TPYIHOCTH TIPH OMNPEACICHHH KOHKPETHOTO COCTaBa IMPECTYIUICHUS,
MOPTOMY TaKOW BHUJA CYACOHBIA HKCIEPTU3bI, KaK MCCICIOBAHUE MCIOIHEHUS
00513aTENIbCTB 110 UCYUCIICHUIO HAJOTOB M COOPOB [2] SIBISETCS OJHUM M3 CIIOKHBIX
JUTSL TIPOBEJICHUS M TIOHMMAaHMs, BeAb TPeOYyeT IMO3HAHMS B PA3JIMYHBIX OTPACISAX
nmpaBa, HayMHAs OT HAJIOTOBOIO M  3aKaHYMBash yTOJOBHBIM,  YTOJOBHO-
IPOLIECCYATbHBIM H JIP.

OcHOBaHME Ha3HAYCHMs] TaKOM DKCIEPTU3Bl  CIY>KUT COMHEHHE B
JIOCTOBEPHOCTH U JOCTATOYHOCTH TMOPSJAKA YIUIAThl HAJOTOB WK (enepanibHOro
cOopa, T.e. B paMKax MPeBAPUTEIILHOTO PACCIICIOBAHUS IO YCTAHOBJICHUIO (pakTa
COBEPIICHUS YKOHOMHYECKOTO MPECTYIUICHUS B 001aCTH HAJIOTO0O0I0KEHHUS, YIIIaThI
HAJIOTOB M COOPOB, MOTYT OBITh YCTAHOBJICHBI CIICJIOBATEIEM WM J03HABATEIIEM
TaKhe 00CTOATENIbCTBA, KOTOPBIE TOJJICKAT K IMOJTHOW M BCECTOPOHHEH MPOBEPKE Ha
IpeIMeT TPaBWIBHOCTH M TOJHOTHI yIUIaThl HaloroB u cObopoB. Takwme
HEJOCTOBEPHBIC JTaHHBIC MOXET BBIHECTH JuInb denepanbHas HAJIOTOBas CIIyxo0a,
KOTOpasi 1O pe3ylbTaraM KaMepaslbHas TMPOBEPKHU IMEepelaacT Marepuaibl B
CnencrBennsiii opran PO. [3]

OOBEKTOM TaKOW MPOBEPKU MOTYT BBICTYNaTh JIIOObIE IOPUANYECKHE (PaKTHI,
MOCTYKUBIITUE OCHOBAHHWEM JJII COBEPIICHHS MPECTYIUICHUS, K YaCTHOCTH, MOXKET
OTHECTH: JIOTOBOPBI, TJIATSKHBIE JOKYMEHTHI, HAJIOTOBasi OTYETHOCTH H T.]I.
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[TockomsbKy Takas mpoueaypa o yCTaHOBJIEHUIO HAJIOTOBBIM IPaBOHAPYILICHUN
ABJIIETCSL CJIOKHBIM IPOLIECCYaJbHBIM JIEUCTBUEM, TO TpeOyeT COTPYJHUYECTBA
Mexay HanoroselM opraHom M opraHaMu IpeIBAPUTEIBHOIO paccienoBanus. Tak B
YaCTHOCTH, TAKHE OpPraHbl, B PAMKAaX CBOET0 COTPYAHUYECTBA, U3 METOIUYECKHE
PEKOMEHJAllMU 110 YCTAHOBJICHUIO OTHENBHBIX BHJOB JOKAa3aTEIbCTB HA INPEAMET
YMBIIIEHHOM HEYIJIaThl UM HETIOJIHOM YIUIaThl HaJlora Win coopa.

Takum o00pa3oM, MOXHO CJelaTh BBIBOJ, YTO CyJeOHas SKCIepTH3a I10
VCCIIENOBAHUIO HCIIOJIHEHHS O00s3aTEIbCTBO 110 HMCUUCIICHHIO HAJIOrOB U COOPOB
ABJISIETCSI OJTHOM M3 CaMOW CIIO’KHOM, ITOCKOJIBKY JIJIsl YCIEIIHOTO BBISIBICHUS (haKTa
COBEPILEHUS MPAaBOHAPYIIEHUS B CUCTEME HAJOroo0JI0KEHHUSI HEOOXOUMO CUCTEMA
ONPENEIICHHBIX 3HAHUM M KAadeCTB, KOTOPBIE IO3BOJIIIOT YCTAHOBHUTH IPECTYITHOE
NEsSHMsS], 4 TAKKE HENOCPEICTBEHHOE COTPYAHUYECTBO MEKYy OpPraHaMH, NEPBBIX W3
KOTOPBIX SIBISIETCSI OpPraHaM BHYTPEHHHX JI€JI, HAJEJICHHBIA MOJHOMOYHUSMH IO
PACKpBITHIO INPECTYIUICHUN, a BTOPBIM BbICTylaeT Hanorosbli oprad, KOTOPBIH, B
CBOIO 0Y€peib, HAJIEJICH ITOJHOMOYMS 110 PEAIU3ALUN TOCYJapCTBEHHON ITOJIUTUKU B
o0JacTy HaNOroo00JI0KEHUS.

JUia  pemieHUst pas3iaMyuHbIX MpoOJieM, BO3HUKAIOIIMX IPU TMPOBEACHUS
CYyJEOHOM HKCHEpTU3bl IO HCCIECJOBAHUIO MCIIOJHEHUA 00s3aTeNbCTBO 110
UCUMCIICHUIO HAJIOrOB M COOpOB HEOOXOIMMO YCTAHOBUTH CTaHAApT IO
pacCiIeOBaHUI0  HAJIOIOBBIX  IPECTYIUICHUW,  IMPUCBOUTH  METOIUYECKUM
pPEKOMEHJALUsAM II0 PACCICIOBAaHUIO JKOHOMMYECKUX IIPECTYIUICHUH CTaTycC
HOPMAaTUBHO-IIPAaBOBOIO ~ akTa i1 M30eKaHue MpOOEIoB B  MCCIEAOBAHHUSA
NIOKa3aTEIbCTB P PACKPBITUH TAKUX IPECTYIUICHUM.
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VJIK 340.1
3AKOHHOCTbD. IOHATHUE U ®OPMBI PEAJTA3AIIAN
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AHHOTAIMS: CTaThsi IOCBSIICHA MCCIECIOBAHUIO TIOHSATHS, COJIEPXKAHUS M
GopM peanuzaluu 3aKOHHOCTH KaK OCHOBOINOJArarouero KOHCTUTYLHOHHOIO
IPUHIIMIIA TOCYIapCTBEHHOIO ycTpoicTBa. Ha OCHOBaHMM CPaBHUTENIBHOIO aHAIU3a
JOKTPUHAIBHBIX MOAX0A0B (POPMYIHPYETCS] aBTOPCKOE OIpPEAETICHUE 3aKOHHOCTU
KaKk IpaBOBOIO PEXKMUMA, COCTABIIAIOIIETO OCHOBY IIpaBOINOpsKa Kak (OpMbI
OpraHM3aly roCyAapCTBEHHOM U OOIIECTBEHHOM I€ATEIbHOCTH.
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Ha CCFOI[H?IHIHI/Iﬁ ACHb B paMKaX KOMINUICKCHOI'O IIOAXOJa K OIIPCACICHHIO
CYIIHOCTHU 3aKOHHOCTHU HaHHAasA KAaTCTOpHA paCcCMATPHUBACTCA B PA3JIMYHBIX ACIICKTAaX.
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Tak, 3aKOHHOCTb OIpEAeNsIeTCsl KaK HPHUHLMI TOCYAapCTBEHHOIO YCTPOMCTBA,
UTPAIOLINIl OCHOBOIOJAraoIIyl0 pojib B KU3HU obOmecTBa. CoaepkaHuE AAHHOTO
IOpUHLKIIA NpeAnoiaraeT TpeOoBaHUe COOMIOACHNS U UCTIONIHEHUS 3aKOHA, B PaBHOU
Mepe 00pallleHHOE KO BCeM CyOhEeKTaM MpaBOOTHOIIECHHH [ 1, c. 65].

B cBow ouepenb, Kak METOJA TOCYJAPCTBEHHOTO YIIPABICHUS 3aKOHHOCTH
IPEANOJaraeT OCYIIECTBICHHE TOCYJapCTBOM CBOUX IYOJUYHBIX IOJHOMOYMH B
OpaBOBbIX (opMax U C TPUMEHEHUEM METOJOB IPABOBOIO PEryJIUpPOBAHUS.
[IpumeHeHne MeToAa 3aKOHHOCTH, TaKUM 00pa3oM, MPEANoJiaraeT CyleCTBOBAHUE
Pa3BUTON CHCTEMBI 3aKOHOJIATEIbCTBA, 00ECIIEYEHHOCTh PeAIU3allii U UCIOJHEHHUS
€€ HOPM M HaJIM4YHE OPraHOB, OCYIIECTBIISIIOUIMX KOHTPOJb 33 HCIOJHEHUEM
npenrcanuii HopM mpasa [2, €. 58].

Hakoner, kak peXuM OOIIECTBEHHOW >KU3HH 3aKOHHOCTH BKJIIOYAaeT B ceOs
obecrieueHue (PaKTUUECKOTO BEPXOBEHCTBA TpaBa B KU3HM OOIIECTBA U
YCTaHOBJICHHE IPABOBBIX B3aMMOOTHOIICHUH MEXAY JIMYHOCTBIO, OOLIECTBOM U
rocynapctsoM [3, C. 36].

3aKOHHOCTb MpPEJCTaBIsIeT COOOM KOMIUIEKCHYIO KaTEropHio, COJAEp)KaHUE
KOTOpPOW BKJIIOUAaEeT B ce€Osl BCE AaCMEKThl IpaBa U €ro IMPUMEHEHHUs, IPaBOBOE
pEryJIMpOBaHUE JIEATEIBHOCTH O0IIecTBa B 11es10M. KaTeropust 3akOHHOCTH OTpa)aet
COLIMAJIbHO OOYCJIOBJICHHBIE B3aUMOCBSI3M B IIpaBe, pacCMaTpUBAEMOM C €ro
HOPMATHBHOW TOYKM 3pPEHHs, a TAaKKE MEXAY IPaBOM M €ro BO3JCHCTBUEM Ha
MOBEJIEHUE WICHOB OOIIECTBA, OTPaXkasi OTHOLIEHUE YWIEHOB OOIIECTBA K MPaBy.

Cnegyer y4uThIBaTh, 4YTO 3aKOHHOCTb MPEJCTABISET COOOW CIIOXKHYIO
COLIMAJIBHYIO KaTErOpuIo, LEJIbI0 KOTOPOU SIBJISETCS YCTAHOBIICEHHUE MPABOIOPSAKA B
oOmectBe. JlaHHasg Karteropusi OTJIMYAETCS CIOXHOW MOJUTUYECKONM M MPaBOBOU
MPUPONOM M 3aTPAarMBacT pPa3jUYHbIE ACIEKThl HSKOHOMHYECKOM, COIMAJIbHOM,
KyJIbTYpHOH W TpaBOBOM cdep NeATeNbHOCTH oOuiecTBa. Pa3BuTHE 3aKOHHOCTU
HampsMYyIO0 CBsI3aHO C JeMOKpaTu3auued ooOmectBa. HakoHer, 3aKOHHOCTb
HEPA3pbIBHO B3aMMOCBA3aHA C TOCYJAPCTBEHHOM BIIACTBIO M MEXaHU3MaMU
roCyapCTBEHHOT'O MPUHYXICHHUSL.

C y4eToM M3JI0KEHHOIO0 3aKOHHOCTb MOKET OBbITh ONpEJesieHa Kak HocsIlee
CJIOXKHBIN XapakTep COLMAIbHOE SBJICHHE, LEIbI0 KOTOPOTO SIBJISIETCS YCTAHOBIICHUE
OpaBoONOpsAKa B OOLIECTBE, BBIPAKEHHOTO B CTPOrOM W HEYKOCHUTEJIBHOM
COOJII0ICHUN BCeMHU CyOBEKTaMU MpaBa MpeAnrucaHuil HOpM Mpasa, AEUCTBYIONINX Ha
TEPPUTOPHUH TOTO UM UHOTO rOCY1apCTBA.

[IpuBeneHHOE oOMNpeeneHre MO3BOJISIET BBIIETUTH CJIEAYIOIIUE OCHOBHBIC
NPU3HAKU 3aKOHHOCTH:

2. BCEOOIIMI XapakTep 3aKOHHOCTH. TpeboBaHuMe 1O COOJIIOACHUIO
IPaBOBBIX HOPM JIEMCTBYET B OTHOLIEHUH BCEX CYOBEKTOB NMpaBooTHoLIeHUH. [Ipu
ATOM yKa3aHHbBIA NPU3HAK B PABHOW CTEMEHU OTHOCHUTCS KaK K FOCYIapCTBY, TaK U K
rpaKJaHaMm;

3. Hepa3pbIBHAas B3aUMOCBS3b 3aKOHHOCTH U ITPaBa. 3aKOHBI BBICTYHAIOT B
KayecTBE HOPMATHBHOM OCHOBBI 3aKOHHOCTH, KOTOpas BbIpakaeT oOmmMe u
WHIMBUyaIbHBIC HHTEPECH BCEX CYOBEKTOB OOIIECTBEHHBIX OTHOIIEHHM [4, C. 18].

Takum o00Opa3oMm, peXUM 3aKOHHOCTH MPEAINOJaraeT HaJU4Hue CIeIYOIINX
B3aMMOCBSI3aHHBIX (PAKTOPOB:
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— HaJM4Me CUCTEMBI 3aKOHOJATENHCTBA, OTBEYAIOIIEH MOTPEOHOCTSIM Kak
rocyJapcTBa, Tak U OOIIECTBA, a TAK)KE €ro YJICHOB;

— nojiiHasg u Oe3ycloBHas peanu3alnus M CcOOJIoJeHUuEe TpeOOBaHUMN
HOPMAaTUBHBIX IIPABOBBIX aKkToB [5, C. 21].

[Tox mpuHIIMIIaMH B MIMPOKOM TIOHMMAHHWM JTaHHOW KAaTETOPHWH TTOHUMAIOTCS
OCHOBOITOJIATAIOIINE WJCH, B3TJISABI, TE3WCHI, BBIPAXKAIONIUNE WCXOIHBIC Hadaia, B
COOTBETCTBHH C KOTOPHIMH OOYCIIaBIIMBACTCS COJEpKaHWEe W (PYHKITMOHHUPOBAHUE
XapaKTEPU3yeMOro HMH OOBEKTA.

Brinensitores cieayromnnue OCHOBHBIE IPUHITUTIBEI 3aKOHHOCTH.

BepxoBeHCTBO 3akOHa MO OTHOUIEHUIO K MPOYUM TPAaBOBBIM akTaMm. B
IPaBOBOM TOCYAApCTBE 3aKOH 00J1a/laeT BBICIIEH IOPUIUYECKON CUIION, Urpasi poJib
OCHOBOIIOJIATAIOIIET0 IPAaBOBOTO HMHCTPYMEHTA PpEryJUpOBaHUS OOIIECTBEHHBIX
otHomieHu#. Kak mpaBuiio, 3aKOHOM PETyJIHUPYIOTCS OOIIECTBEHHbIE OTHOIICHUS,
IIPaBOBOE BO3/ICUCTBHE HA KOTOPHIC SBISIETCS O0S3aTENbHBIM B CUITy OOBEKTHUBHBIX
npuunH. [lon3akoHHBIE K€ aKThl, NMPUHUMAEMbIE B CTPOTOM COOTBETCTBUU C
3aKOHOM, KaK TPaBWJIO, pPaCIIMPSAIOT W  KOHKPETH3UPYIOT  OTHEIbHBIC
3aKOHO/IATEIbHBIC TIOJOKEHUSI.

Taxke BaXKHBIM TPHHIIUIOM 3aKOHHOCTH BBICTYIACT €IWHBINA XapakTep
MMOHUMAaHUS U IPUMEHEHHS 3aKOHA Ha BCEH TEPPUTOPHUH €TO JICHCTBUS.

3aKoHaAMHU YCTaHABIMBAIOTCS OJWHAKOBBIE TPEOOBAaHUS B OTHOIICHUH BCEX
CyOBEKTOB WX NPOCTPAaHCTBEHHOTO M BPEMEHHOTO JIeicTBUA. B ¢emeparnBHOM
rocyaapctBe ¢efepalibHble 3aKOHBI 00JIaJJal0T PAaBHOW IOPUIUYECKOW CHUJION Ha
TEPPUTOPHUH BCEX CYOBEKTOB (he/iepaliii.

EavHCTBO TMOHMMAaHMS  COJEp’KaHUS 3aKOHOB  TO3BOJISIET  OOECHEYUTh
coOJI0/IeHNe 3aKOHHOCTH B JIEATEIBHOCTH IO HUX MPUMEHEHHIO, OCYIIECTBIISIEMON
YIOJHOMOYEHHBIMU TOCYIapCTBEHHBIMU OpraHaMU U X JOJDKHOCTHBIMU JIUIIAMH.

[TpuHIIMTIOM 3aKOHHOCTH CJEAyeT TMPU3HATh TaKKe MPHUHIUI PaBEHCTBA
TpaXJIaH TMepel 3aKOHOM, COJEp)KaHHe KOTOPOTro o00JaJaeT JayaluCTUYECKUM
XapaKTepoM, TpeArnoaras, ¢ OJHONH CTOPOHBI, PaBHBIE BO3MOXXHOCTH TPa)KaaH IO
MIPUMEHEHHUIO MTPABOBBIX HOPM B IIEJISAX 3alTUTHI CBOMX MPAB M UHTEPECOB, C APYTOM
€ CTOPOHBI — UX PaBHBIE 00S3aHHOCTH IO COOIIOICHUIO TPEOOBAHHI 3aKOHA.

[TpuHIIMTT paBEeHCTBA TpakIaH Mepe]l 3aKOHOM BBICTYITaeT B KAUeCTBE BAKHOTO
YCIIOBUS COOJIIOICHHS 3aKOHHOCTH B OOIIIECTBE U rocyaapcerse [6, €. 124].

K mnpuHnumaM 3akOHHOCTH CIIEIyeT OTHECTH TakkKe IMpeAoTBpalleHue |
MIpECeUYCHNE TPABOHAPYIICHU. B MpaBoBOM rocyaapcTBe CO3Mal0TCs TpeOyembie
MaTepuaibHbIC, MOJUTHUYECCKUE, COIMAIbHBIC U MPABOBBIC YCIOBHS ISl TIPECCUCHUS
MpaBOHAPYIICHUN W WX MpeAoTBpamieHus. Takue (axTopbl, Kak OJIarompusiTHbIC
MaTepualbHbIC JKMU3HEHHBIC YCIOBUSA, COLMAJIbHAS 3alUIICHHOCTh TPa)iaH,
MOJIUTUYECKAs CTaOMIIBHOCTD u CO3/1aHuE s exTuBHON CUCTEMBI
MIPaBOOXPAHUTEIIBHBIX OPTAHOB MPEACTABIISIIOT COO0H OCHOBY PEKMMAa 3aKOHHOCTH.

Hakonen, cnegyer oOpaTuTh BHUMAaHHWE Ha HEPa3pPhIBHYIO B3aUMOCBS3h
3aKOHHOCTH W KYJbTYpPhl, KOTOpas HAaXOJWT CBOC BHEIIHEE BBIPAXKCHUE B
HEBO3MOYKHOCTH (PYHKIIMOHUPOBAHMS 3aKOHHOCTH O€3 WCIOJIb30BaHUS IO3HAHUN
YeJI0OBEKa, €ro OIbITa, OOIIET0 KPyro3opa U pa3BUTOrO MPaBOCO3HAHUS.
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3aKOHHOCTh M MPAaBOMOPAIOK MPECTABIAIOT COOONW OCHOBY MPABOBOM KHU3HU
IPaKJAHCKOTO 00IIecTBa B MPAaBOBOM JIEMOKPATUYECKOM TOCYJApCTBE, B CHUIIY YEro
aHaJu3 COOTHOILICHUS 3aKOHHOCTH W NPaBOIOPSAKA, HapsiAy C TEOPETUYECKOM,
o0JnafaeT TaKKe MPaKTHUYeCKOW 3HAUMMOCTHIO.

[IpaBonopsA 0K MpeAcTaBiseT COOOM IIEHHOCTHOE OOIIECTBEHHOE SBJIICHUE,
KOTOPOE ONPENIEIAET XapaKTEPUCTUKHU 3aKOHHOCTH, €€ YPOBEHD U POJIb B PA3BUTUU U
(GYHKIMOHUPOBAHUM TpakIaHCKOro obmiecTBa. bynyun ¢pyHnaMeHTalIbHON OCHOBOM
MOBEJEHUSI CYOBEKTOB OOIIECTBEHHBIX OTHOILIEHUM, MPABONOPSAIOK OIpPEAEIIAET
COOTBETCTBYIOIIMN YPOBEHb 3aKOHHOCTH, IMOAJIEPKMBAEMbIi BO Bcex cdepax
IIPABOBOU JIEATEIIBHOCTH.

Ha3naueHne 3aKOHOB HAaXOAUT CBOE BBIPAKEHHE B HX MPAKTUYECKOM
MIPUMEHEHUH, MPEANOJaraloieM ONPEAEICHHOE PEryJupyrollee BO3ACHCTBUE Ha
MOBEJICHUE CYOBEKTOB YPETYJIHUPOBAHHBIX IPABOM OOIIECTBEHHBIX OTHOIICHHM.
Takum oOpa3zom, Hepas3pbiBHas B3aMMOCBA3b MPABOINOPAJKA M IMpoliecca
MPaBOIIPUMEHEHUS OTPEIEISIET COJIep)KaHne 3aKOHHOCTH [7, C. 65].

Hepa3sppiBHast B3aMMOCBSI3b MEXAY MPAaBOM, 3aKOHHOCTBIO U MPABOIOPSIAKOM
BBITIOJIHACT (DYHKIIMIO TIO ONPEIEIICHUIO HAMPaBICHUN Pa3BUTHS MTPABOBOM CHUCTEMBI
U CHCTEMbl 3aKOHOJATEJIbCTBA, KOTOpBIE IMPEACTABISAIOT COOOM OCHOBY st
(YHKIIMOHUPOBAHUS TPAXIAHCKOrO OOIecTBa B IPaBOBOM JIEMOKPATHUECKOM
rocyJapcTBe.

[{eHHOCTh 3aKOHA B TPaXAAHCKOM OOIIECTBE BO3HUKAET MPHU YCIOBUH, YTO OH
MMO3UTUBHO BOCIPUHUMAETCA OOJBIIMHCTBOM YJEHOB TaKoro oOOIIECTBA H
pEerilaMeHTUPYET TOBEACHHE KaXKIOr0 U3 CYOBEKTOB YPETYJIMPOBAHHBIX IPABOM
OOILECTBEHHBIX OTHOILIECHHW, MOTHUBUPYS HMX Ha IPABOMEpPHOE TIOBEICHHE U
MOBBIIIEHHE YPOBHSI MPaBOCO3HAHUS U MPABOBOM KyJIbTypbl. OTpaxkaroliee HIeu
€CTECTBEHHOI'0 IpaBa IMO3UTHBHOE MPaBO NPENINoiaraet pa3padOTKy U NPUHATHE
HOPMATUBHBIX  AKTOB, KOTOpbIe  CIMOCOOHBI  A(()EKTUBHO  PEryIMpoBaTh
OOIIECTBEHHbIE OTHOIICHUS W MOAJAEPKUBATh PEXKUM 3aKOHHOCTH KakK YCJIOBUE
IpaBONOPSIIKA.

3aKOHHOCTb, KAK YK€ OTMEYAJIOCh PAHEE, PACCMATPHUBAETCS, B YACTHOCTH, KaK
OCOOBI PEXHM TPABOBOM PEATBHOCTH, KOTOPBI OTpPa)KaeT JIeMOKPATUYECKUE
HayaJla TOCYJIapCTBEHHON W OOIECTBEHHOW NEATEIbHOCTH. YPOBEHb 3aKOHHOCTU
CIYKUT IIOKa3aTelieM YPOBHS MpaBa, KOTOPOE MOXKET PEaIu30BbIBATHCA Kak Ha
CO3HATEIbHOM OCHOBE B CHUJIy BBICOKOTO YPOBHSI IPABOCO3HAHMS, TaK U HA OCHOBE
rocyJapCTBEHHOTO MPHUHYXACHUS. 3aKOHHOCTh MpeAroiaraeT OJHOBPEMEHHO Kak
BEPXOBEHCTBO MPaBa, TaK U BEPXOBEHCTBO 3aKOHA.

BmecTte ¢ TemM He cieayeT paccMaTpuBaTh KaK TOXIAECTBEHHBIE KaTErOpUU
3aKOHHOCTH W peajid3alliy MpaBa, IMOCKOJIbKY MPaBO MOXKET pPeaTn30BbIBATHCS
UCKJIIOUMTEIPHO Ha MPUHYIUTENbHBIX HayajaXx B OTCYTCTBUE MPOSBICHUN
nemMokpatu. IlomyiMHHasg 3aKOHHOCTh MPEAIONAraeT JOCTHKEHUE CTEIECHU
YHOPSAOYMBAHUS OOIIECTBEHHBIX OTHOLICHHM, IPU KOTOPOW HAXOMAT CBOE BHEIIHEE
BbIpaKEHUE IIEHHOCTHBIE ACHEKTHI MPaBa, 3aKOHA U MPABOBBIX HOPM, B TO BpPEMSs KaKk
CyOBEKTHl YPETYJIMPOBAHHBIX IMPABOM OOIIECTBEHHBIX OTHOIICHWH 00Ja7atoT
Pa3BUTHIM TPABOCO3HAHWEM W UCIIOJHSIOT TpeOOBaHMSA TMPABOBBIX HOPM Ha
T0OpPOBOJILHON OCHOBE.
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3aKOHHOCTh MPEICTABISET COOON OJHOBPEMEHHO KaK OJWH W3 OCHOBHBIX
OPUHIIMIIOB MpaBa, TaKk W MPUHIMI MPABOCYAUS M MPUHUUII IPOLECCyalbHON
NESTEIbHOCTU MPU PACCMOTPEHUH TPAXKIAAHCKUX, YTOJOBHBIX U UHBIX CYJEOHBIX JE.
Takum oOpa3zoM, MPUHIIUI 3aKOHHOCTH OXBAaThIBAET CBOUM COJIEpKaHHEM Bce Cepbl
IPaBOBOM pPEAJbHOCTU M JIEATEIBLHOCTH TpakaaHckoro oobmectsa. CoaepikaHue
NPUHIIMIA 3aKOHHOCTH OXBaTbIBACT TPEOOBaHUS, NPEIbSABIAEMbIE B OTHOIICHUU
COOTBETCTBYIOIIMUX CyOBEKTOB IpaBa.

[TpuHIIMTT 3aKOHHOCTH OTpa)kaeT IIEHHOCTH TpaBa, B UE€M MPOSBISICTCS €TO
COOTHOIICHWE C  CYIIECTBOBAHMEM  IIPaBOMEPHBIX  aKTOB B  CHCTEME
3aKOHOJIaTeIhCTBA. [IpaBOMEpHBIE aKThl, OCHOBAaHHBIE Ha HIEAX ECTECTBEHHOTO
mpaBa O TMPU3HAHWUM JUYHOCTH, €€ TpaB M CBOOOJ Kak BBICIICH I[EHHOCTH,
COCTABJISIIOT OCHOBY JUIsl peaJiM3alliy TMPUHIIMAIIA 3aKOHHOCTH B TPaKIAHCKOM
oO1ecTBe.

C mnpakTHYEeCKOM Ke TOUKM 3pEHUs pealu3alus MPUHIUIA 3aKOHHOCTH
npeanojaraeT TO, YTO JAHHBIM TPUHIMI CIYXUT OCHOBOW il W30paHus
CyOBeKTaMH yperyJaupOoBaHHBIX MTPABOM OOIIECTBEHHBIX OTHOIICHHUH TOTO WJIM UHOTO
BapuaHTa MOBEJACHUS U3 IPEIYCMOTPEHHBIX MPABOBHIMUA HOPMAaMH.

B rpaxnanckom o6miectBe, (GYHKIMOHUPYIOIIEM B YCIOBHUSX IIPABOBOTO
JIEMOKPATUYECKOTO TOCYAapCTBa, MPUHIUIN 3aKOHHOCTH HAXOJUT CBOE BHEIIIHEE
BBIPAKEHHUE B MpOIEccCe KaK MPABOTBOPYECKON, TaK W MPaBONPUMEHUTEIbHON
NEATETBPHOCTH, a TaKKe OOCCICUYCHWH TPHUHIUIA BBICIICH IOPUANYCCKON CHIIBI
KOHCTHUTYIIUU ¥ COOTBETCTBHS €l CHCTEMBI 3aKOHOIaTeNbCTBa 8, C. 31].

Kak o0coOplii peXuM MpaBOBOM PEATbHOCTH, MPHUHLMI 3aKOHHOCTH
OCHOBBIBACTCS Ha MPU3HAHWHM BEPXOBEHCTBA IpaBa, KOHCTUTYIIMH M IPABOMEPHBIX
aKTOB, IMOCPEJICTBOM KOTOPBIX 3aKPEIUISIOTCS M TapaHTUPYIOTCS TpaBa M CBOOOIBI
YeJIoBeKa M TpaxKaaHuHa. TeM cambIM MPUHITUIT 3aKOHHOCTH WUTPACT POJIb OCHOBBI
TUTsl o0ecriedeH s IPaBoOMOPSIKA.

CymHOCTh MPUHIUIIA 3aKOHHOCTH KaK OCHOBBI MPABOMOPSIKA HAXOIUT CBOE
BHEIITHEE BBIPAKEHHE B TMPU3HAHUM M 3allUTE€ TOCYJAapCTBOM TMpaB U CBOOOI
JUYHOCTH, TEM CaMbIM YKPEIUISs JEeMOKpAaTUYECKHe Hauyaja MpaBOBOrO TOCYJapCcTBa
Y TIOBBIIIASI 3HAUUMOCTD TTPaBa Kak OCHOBHI JICSITEILHOCTH TPaXAaHCKOTO O0IIECTBa.

3aKOHHOCTh TIPENICTaBIsACT COOOM OCHOBHOW TMPHUHIMUII TpaBa, KOTOPHIM
UCXOIUT U3 TpeboBaHUs (DYHKIIMOHUPOBAHUSA TOCyJapcTBa U 0OOIecTBa ¢
coOmoieneM GyHIaMEHTAIBHBIX MPUHITUIIOB MPaBa U peaM3aiiyl MMPaBOMEPHOTO
MIOBEACHUS BCEX CYOBEKTOB OOINECTBEHHBIX OTHOIICHHWH. OCHOBY € IPUHIINIIA
3aKOHHOCTH COCTABJISICT €ro MPHOPUTETHOEC COOTHONIICHHUE C TIPUHATHEM H
NPUMEHEHUEM TPABOMEPHBIX aKTOB. TOJBKO MpU HAIMYMK TIPABOMEPHBIX aKTOB
NPUHITUI 3aKOHHOCTH peau3yeTcs B MONHOW Mepe. [IpaBoMepHBIC e aKThl MOTYT
OBITH MPU3HAHBI 00111€0053aTEILHBIMU TOJIBKO B PA3BUTOM T'PaXKJaHCKOM OOIIECTBE.
B codeTtanuu ¢ mpaBOMEpHBIMU aKTaMH MPUHITUIT 3aKOHHOCTU CTHUMYJUPYET WICHOB
oO1iecTBa Ha MPAaBOMEPHOE MOBEICHUE BO BCeX cpepax 0OIIeCTBEHHBIX OTHOIICHUH,
obecrieynBasi TEM CaMbIM MPaBOOPsAOK [9, C. 34-41].

OTpakeHrne MPaBOBBIX I[EHHOCTEH B HOpMaX, 3aKPEIJICHHBIX B MPABOMEPHBIX
MPaBOBBIX AaKTaxX, OOYCIABIMBAET TMOBBIINICHHBIE TPEOOBaHUS K JEATEIHLHOCTU
rocyJapcTBa, OIpPEAENseT TIMOTHOMOYHUS  JOJDKHOCTHBIX JIUII W TO3BOJISAET
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MPEAOTBPATUTh MPOSBICHUS 0€33aKOHUS B JCATEIHLHOCTH HWHCTHTYTOB U CTPYKTYP
rpaXJaHcKoro obmiectBa. TeM caMbIM MPUHIUIT 3aKOHHOCTH MpHUOOpETaeT
[IEHHOCTHOE COJIep)KaHUE, HANpPABJICHHOE Ha peaju3aliio HaumboJjee 3HAYUMBIX
NOTpeOHOCTE W HHTEPECOB BCEX WJIEHOB O0IIECTBA B pa3lIMYHBIX cdepax:
3paBoOOXpaHeHue, oopa3zoBanue, Kynbrypa u ap. [10, c. 14-16]. OcHoBy ke s ux
peanu3alyy COCTaBISIET MPABOIOPSIIOK, KOTOPBIM B 3HAYUTEIBHON CTEIEHH OCHOBAH
Ha CYIIHOCTHBIX TPeOOBAaHUAX MPUHIIUIIA 3aKOHHOCTH.
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B coBpeMEHHOM MHpE MPECTYIUICHHS, CBSI3aHHBIE C YHUYTOXKECHHUEM H
MOBPEKACHUEM HMYILIECTBA, CTalM Oojee pacnpocTpaHeHHbIMU. [loToMy yTO 3TH
NPECTYIUICHUST HAHOCAT HaumOOJbIIMKA yIIepd Kak HUMYIIECTBY, TaK M CaMOMY
4esoBEeKy. DTOT BUJ MPECTYIUICHUN TpeOyeT 0cOO00ro BHUMAHHUS CO CTOPOHBI 3aKOHA.

AHanu3upys, 4TO MOJAPA3yMEBAETCA IMOJ YHUYTOXKEHUEM W IOBPEKICHUEM
MMYLIECTBA. YHHUUYTOXKEHHUE - 3TO IPOLECC BHEIIHETO BO3JCHUCTBUSA, B PE3YJIbTATE
KOTOPOTO HMMYILECTBO IIEPECTAET CYIIECTBOBATH WM ITOJHOCTBIO HENPUIOJHO JUISA
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CBOET0 HA3HAYEHMsI U HE MOXKET ObITh BoccTaHOBJeHO. [loa ymepbom moHuMaeTcs
TaKO€ M3MEHEHUWE HMYIIECTBA, IPU KOTOPOM €ro MOJIE3HOCTh 3HAYUTEIBHO
CHUKAETCS, U MPEAMET CTAHOBUTCA YACTHUYHO WIIA MOJHOCTHIO HENPUTOJHBIM JJIA
BBITIOJIHEHUS 1ieJieH, 0e3 MPOBEIEHUsI PEMOHTHBIX padoT.

[IpaBunbHOE TOHMMAaHHE MpPEIMETa MPECTYIJICHUS CIIOCOOCTBYET YETKOMY
MOHUMAaHUIO CYIIHOCTH, €r0 MECTa B CUCTEME HOPM OCOOEHHOM YacTh YTOJIOBHOIO
kKonekca Pocculickoit @enepannu, MO3BOJIAET MPABWIBHO OTIMYUTH €T0 OT OPYIHUS
WJIM CPEACTBA COBEPILICHHUS IPECTYIUICHMUS.

[To muenuto H.A. bensieBa, «peaMeT NpPeCTyIUIEHHUS - 3TO Ta YacTh OOBEKTa
BMEIIATENbCTBA, C TMOMOIIBID KOTOPOW IIPECTYNHUK HAPYLIAET WM IBITACTCS
HapymuTh oOmecTBeHHbIle OTHOImEHUs» [1]. M. II. bukmyp3uH yka3pIBaeT, 4TO
MpPEeIMETOM MPECTYIUICHUS ABISETCS 00BbEKT MAaTEpUAIBHOTO MUPA, ONIPEICTICHHBIN B
YTOJIOBHOM KOJIEKCE., TO €CThb OOBEKT HH(OpMalUU, MYTEM CO3JaHUS WIH
BO3JICHCTBUS HA O0BEKT, HEMIOCPEJACTBEHHO 3aTPOHYTHIH MpecTyIuieHneM [2].

Kpome Toro, kak oaHa M3 OCOOEHHOCTEH coCTaBa MPECTYIUICHMS, MPEaAMET
UTPACT BaXXHYIO pOJb B MOHUMAaHUM MEXaHM3Ma IMPUYMHEHHUS Bpela UHTEpecam
IIPAaBOOXPAHUTENIBHBIX OPraHOB, & TAKXKE B ONPEACICHUU pa3Mepa MaTepUaIbHOTO
yiiep6a, MPUYNHEHHOTO BMEIIATEILCTBOM.

HayuyHoe coo011ecTBO U MpakTUKa pa3padboTaiu CUCTEMY, B KOTOPOU MPU3HAKU
COOCTBEHHOCTH SIBJISIFOTCS IIPEAMETOM IOCITaTeNbCTBA HA COOCTBEHHOCTh, BKIIIOUAS:
buznYecKkre, SJKOHOMUYECKHUE, COLIMAIBHBIE U FOPUANYECKUE MPU3HAKH.[3 ]

Sl mpennararo pacCMOTPETh COAECPKAHUE ITHUX NMPU3HAKOB ITPUMEHHUTENBHO K
MPECTYIUICHUAM MPOTUB COOCTBEHHOCTU, KOTOPBIE TPUHUMAIOT (POPMY YHUUTOKEHUS
Y TTOBPEKICHUSI UMYILIECTBA.

Haumnas ¢ ¢usmyeckoro mnpu3HaKa, MPEANOaraercs, 4ro OOBEKT HMEET
dbopmy, 1BET, Maccy, 00beM, 0O0BEMHOCTh, (PU3MUECKOE COCTOSIHUE U COOTBETCTBYET
JIPYTUM CBOMCTBaM MaTepHalbHOTO0 00BeKTa. Hamuuue IBMKMMOTO HMYIIIECTBA,
KOTOpPOE HE BXOJAUT B KOJIMYECTBO HEABMKUMOIO UMYILECTBA, SBJISIETCS YCIOBUEM.

Kak oTMeuaroT HEKOTOpbIE aBTOPbI, HE3AKOHHBIE CHEJIKHM C HEJIBHUKMMOCTBIO
CTaHOBSITCSA Bce 0oJiee BAXKHBIM SIBICHUEM W B HACTOSIIEE BpPEMs MPECTaBISIOT
co00l caMOCTOSATENbHBIN KpUMHHAIBHBIN On3Hec. HeaBmkruMoe UMyIIECTBO TaK Ke
pacrpoCTpaHEHO, KaK U IBUKUMOE UMYIIECTBO [4].

Bropoii npusnak - sxoHOMHuYecKkHil. OH CBSI3BIBAET OOBEKT MPECTYIUJICHUS C
MOHATUEM «COOCTBEHHOCTBY.

Cuuraercs, 4TO OOBEKTOM HMYIIECTBEHHOTO MPECTYIICHUS MOXKET OBITh
TOJIbKO HEYTO, UMEIOIEE ONPEACICHHYI0 3KOHOMHYECKYIO LIEHHOCTh. OOBIYHBIM
BBIPDA)KEHUEM 1IEHHOCTH TOBapa SBJSETCA €ro CTOMMOCTh. Takum o0pazom,
AKOHOMHUYECKass COOCTBEHHOCTh — 3TO CTOMMOCTh MMyllecTBa. [IpaBoBas oleHka
NESHHS 3aBUCUT OT CTOMMOCTH YHMYTOXKEHHOTO WM MOBPEXKIECHHOTO MMYIIECTBA.
CymMa 3aBUCHUT OT Pa3IMYHBIX KPUTEPUEB, KOTOPbIE 00Pa3yIOT €AMHYIO CYITHOCTb.

Emie onHa 0COOEHHOCTH - 3TO COLMAIbHBIN MPU3HAK, OH MO3BOJISET OTINYAThH
COOCTBEHHOCTh OT OOBEKTOB, HAaxOJAUIMXCA B €CTECTBEHHOM COCTOSIHHH.
Ucnonws3oBanne Ttpyna mis (GOpMHUpPOBAaHUS COOCTBEHHOCTH, IpeoOpa3OBaHUS
MaTEpUATBLHOTO 00BEKTAa B €r0 €CTECTBEHHOM COCTOSIHHM, SIBJIIETCS KPUTEPUEM IS
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OTIMYMSA TPECTYMJEHUH, CBS3aHHBIX C BO3JACUCTBUEM COOCTBEHHOCTH, OT
MIPECTYIJICHUHA €CTECTBEHHOU OTPACIIH.

[Tonxon, pa3paboTaHHBIN B JIUTEpATypE, 3aKJIIOYAETCS B TOM, YTO MPUPOIHBIE
peCypchl CTaHOBSITCS OOBEKTOM IOCATaTENIbCTBA Ha COOCTBEHHOCTh TOJIBKO TOT/A,
KOIJla 4eJIOBEK M30JUPYET MX OT HPUPOJHOU cpeabl. CuuTaercs, 4yTo NMPUPOIHBIE
MaTepuaibHble OOBEKTHI, KOTOPbIE HE MOABEPralUCh YEIOBEUYECKOMY TPYyIy, HE
UMEIOT JEHEKHOTO BBIPAXKEHMs, YTO O3HA4YaeT, 4YTO OHU HE SBIAIOTCA
COOCTBEHHOCTBIO M TIO3TOMY HE MOTyT OBITh NPEIMETOM HMYIIECTBEHHBIX
MpeCTyIUIeHUH [5].

Yro KacaeTcs I0pUANYECKOro MpH3HaKa 3aKOHHOM COOCTBEHHOCTH, TO MOKHO
MPOBECTH pa3IUYUe MEXIYy OTCYTCTBHEM IIpaBa COOCTBEHHOCTH HAa HMMYIIECTBO,
YHUUTOKEHHOE WUJIU MOBPEXIEHHOE BUHOBHUKOM, M POJICTBOM HMMYILECTBA C JIOOOM
dopmoii codctBeHHOCTU. HeoOxonumo oOpaTUTh BHUMAHHE Ha JBE CUTYallMH: BO-
NEPBBIX, IPECTYITHUKY HEJTOCTATOYHO HE UMETh TUTYJIAa WJIM 3aKOHHOI'O BJIAJEIIbLA B
OTHOIIIEHWU HUMYIIECTBA, M, CIIEIOBATENIbHO, BO-BTOPBIX, HEOOXOAMMO, 4YTOOBI Y
Apyroro Jmuna ObUIM Takue TMOJHOMouus. JlpyrMMu cloBaMHu, HUMYIIECTBO,
HOCTpa/iaBlliee OT HMMYUIECTBEHHBIX MPECTYIUIEHUH, 00SA3aTEIbHO JOJKHO OBITh
Ybeii-T0 COOCTBEHHOCTBIO WJIM APYTrOd 3aKOHHOM COOCTBEHHOCTHIO. TOJBKO B 3TOM
cillydae COOCTBEHHOCTb CTAaHOBUTCS MaTEpUAIbHBIM HOCUTEJIEM OTHOILIEHHH,
ABJITFOLUXCSI IPEAMETOM 3THX IIPECTYIIICHUM.

Nmy1iecTBO, KOTOPOE OBLIO U3BATO BIAJEIBLEM UM 3aKOHHBIM BJIAJIETBLEM B
pe3ynbTaTte 0OOCHOBAaHHOI'O PEIIEHHUS, TAKOTO KaK OTKa3 OT MMYILECTBA H3-3a €ro
0ECrHoJIE3HOCTH WM CTApOCTH, HE MOXKET OBbITh MPEAMETOM HMYIIECTBEHHOTO
npaBoHapyuieHusi. Yamie Bcero Bce JEHUCTBHS C TaKUM HMYILIECTBOM BOOOIIE HE
BJIEKYT 32 COOOM yroJIOBHOW OTBETCTBEHHOCTH. B TO ke BpeMsi UMYLIECTBO, 3a0bITOE
BJIQJICNIBLIEM U, TAKUM 00pa3oM, BPEMEHHO M3BATOE U3 €ro COOCTBEHHOCTH, MOKET
OBITh IPEMETOM OTJIEIbHBIX HAPYILICHUI.

B 3axnroueHue xotenoch Obl OTMEHUTH BXKHOCTH 3(P(HEKTHBHOTO PACKPBITHS
JaHHOTO BUAa mpectymieHuil. Hazxeroch, uro riiybokoe W TIIATENBHO H3Yy4YE€HHE
peIMETa MPECTYIUICHUN TOMOKET B 3TOM.
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[IpaBoBas cBsi3b UEIOBEKA C rOCYJApPCTBOM MMeEET ocoboe 3HadeHue. J[aHHas
CBSI3b OMNPENEIISIETCS MOHITUEM «TPAXKIAHCTBO». MHOrHE NMpaBOBENbl ONPEICISIOT
IrPaXXIAHCTBO KaK MPOYHYIO CBS3b JIMIA C TOCYAApPCTBOM, KOTOpPAsl BBIPAXKAETCS BO
B3aMMHBIX IpaBaX M OOA3aHHOCTAX. TONBKO SABJISISICH TPAXJAHWHOM TOCYIapCTBa
YeJIOBEK 00J1a/1aeT BCEH MOTHOTOM TIPpaB B CBOOOI.

Ha cerogusamunii ness Bompocsl rpaxaanctsa Poccuiickon ®enepannu,
MPUHLNNBI U TPaBWIA, PEryJUPYIONINE OTHOLICHMS, CBA3AHHBIE C TPaXXKIAHCTBOM
Poccuiickoii ®enepanuu, OCHOBaHUA, YCIOBUS M TMOPSJIOK NPUOOPETEHUS U
IIpeKpalleHns rpaxnaancTtBa Poccuiicko @enepanuum onpeneneHsl PenepantbHbIM
3akoHOM OT 31.05.2002 roma Ne 62-®3 «O rpaxnanctse Poccuiickoii denepaunn».

Ha ocHoBanum [neilicTByolero 3akoHojarenbctBa B 2022 romy opraHamu
BJIACTH TIPUHATO TIOJIOKHUTEIIbHOE pEIIeHHe O MNPHOOPETeHUH TpaXKJaHCTBA
Poccuiickoit ®enepanuu B otHomeHuu 486 202 nun [1, 2, 3].

B cumily MNOCTOSHHO YCHUJIMBAIOIIMXCS MUTPALMOHHBIX IMIPOLIECCOB HAIIE
3aKOHOJATEILCTBO IEpUOIUYECKH OOHOBIseTcsa. Tak, B kouue 2021 roxma
[Ipesunentom P® B TocynapctBennyio J[ymy P® Obu1 BHecen Ilpoekr
®enepanbHoro 3akoHa Ne 49269-8 «O rpaxnanctBe Poccuiickoit denepamnmny (0T
29.12.2021) (manee [Ipoexr) [4].

Briueykazannsiii [IpoekT paccmaTpuBaics 3aKOHOAATENEM UIMTENBHOE BPEMS
Y, HAKOHEIl, HeTaBHO OBl onmyOiankoBaH denepanbHblil 3akoH oT 28.04.2023 roma Ne
138-®3 "O rpaxnanctBe Poccuiickoit denepanun’ (mamee denepalbHBI 3aKOH
Nel38-®3) na OdunmansHom HuTepHeT - moprtane (wWww.pravo.gov.ru). HoBbiii
3aKOH BCTYIAET B cuity ¢ 26 okTs10ps 2023 roxa.[5].

@®enepanbubiii  3akoH  Nel38-d3  pazpaboraH B 1eNsSX NPUBEACHUS
3aKOHOJaTenbCcTBa O TpaxaaHcTBe Poccuiickon @enepauuu B COOTBETCTBUU C
u3MeHeHusMu B KoHctutyumn Poccuiickon @exepauuu 10 pe3yibTraram
00IIIEepOCCUCKOTo rosiocoBanus, coctosierocs 1 urons 2020 rona, u HapaBJIeH HA
IIOCJIEI0BATENBHYIO peanu3annio Konuennuu MurpaunoOHHON noauTuku Poccuiickon
®enepanyu Ha 2019-2025 ropl.

['mo6anbubie u3MeHnenus B @enepanbHoM 3akoHe Nel38-D3 orcyrcTBytor. OH
NIPAKTUYECKU MOBTOPSET MHOTHE TOJIOKEHHUS IercTBytomero denepanbHOro 3aKoHa
Ne 62-®3, HO B HEM MOSBISAIOTCS HOBBIE ONPENEICHUS, TAKUE KakK: TI'PAKIaHUH
Poccuitickon ®denepanuu; rpaxaanuH Poccuiickon denepauuu, NpOKUBAOIIUNA B
Poccuiickoii ®enepanyiv; €IUMHCTBEHHBIA poaUTENb (YCHIHOBUTENb); H3MEHEHHE
IpaXJIaHCTBA; WHOCTPAHHBIA TPAXKIAHWH WIM JIMIO Oe3 rpakJaaHCTBA, MOCTOSHHO
npokuBatorre B Poccuiickoit denepannn; MHOCTPAHHBIN TPAKIAaHUH WU JTUI0 0e3
rpaXxJaHcTBa, MpoxupBaroume B Poccuiickon @enepanuu; MHOXKECTBEHHOE
TPaXIAHCTBO; peOeHOK; Tepputopusi Poccuiickoit denepanuu.

Taxke mpemycMOTpeHO COKpalieHue uucia TpeboBaHuit Oonee yem k 20
KaTEeropusiM JIML IIpU TNpHEME HX B TIpaxaaHcTBO Poccuiickonn @Penepauuu u
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NPU3HAHUHM POCCHUICKUMHU TpakiaHaMu (Jajee - YIOPOIIEHHOEe MpuoOpeTeHue
rpakaancTBa Poccuiickoit @enepanun).

[Ipexne Bcero peub UIET O JULAX, SABJIAIONIMXCS HAIIUMHU COOTEUYECTBEHHUKAMU
- tpaxaaHamu ObiBimiero CCCP, ux nerbMu, ydyacTHUKamMH [ocymapcTBeHHOU
IPOrpaMMBbI [0 OKA3aHHUIO COJIEUCTBUS JOOPOBOJILHOMY IepeceseHuto B Poccuiickyto
denepaliiio  COOTEYECTBEHHUKOB, MPOXKHUBAIOIIMX 3a pyoOexkoM. B uwucno nwi,
UMEIOIIUX TIpaBO Ha YIPOIIEHHOE MpuoOpeTeHne TrpaxaaHcTBa Poccuiickoit
@denepanuu, BKIOYEHBI TAKXKE JIMIA, KOTOPbIE MMEIOT MOpokMBaromux B Poccum
OJIM3KUX POJCTBEHHUKOB - TpakaaH Poccuiickoit denepanuu.

Oco0o cregyer OTMETUTh OOHOBIEHHBIH WHCTUTYT MpPHU3HAHHUS TPaXIaHUHOM
Poccuiickoii ®enepanuu, KOTOPBIA pacpocTpaHsAeTcs Ha 00Jee MUPOKUN KPYT JIHII.
Oto He Tonpko rpaxnaane ObiBaiero CCCP, xoTOpble IpOKMBaIM HA TEPPUTOPUU
Poccuiickoii @enepaunn 1no cocrosHuio Ha 6 ¢eBpans 1992 r. B coorBercTBHM €
HOBBIM 3aKOHOM POCCHMCKMMHU TpaklaHAMHM TaKXe MOTYT OBITh MpPU3HAHBI: JIUIIA,
ponusiuecs: Ha teppuropun Poccuiickoit @enepannu (teppuropun PCOCP) no 6
deBpans 1992 r.; nuia, XoTs Obl OUH U3 POAUTENICH KOTOPBIX HA JIEHb POXKICHUS
TaKuX JUIl gBisuica rpaxaanuHoM ObiBiiero CCCP M MOCTOSHHO TPOXKMBANl Ha
tepputropun  Poccuiickoit ®enepanuu (teppuropunt PCDOCP); BoeHHOCTyXaIlIue,
KoTopble mpuHecnu npucsary Ha BepHocTh CCCP wimm Poccuiickoit @eaepanuu u
IPOXOJIUIIU TIO COCTOSIHUIO Ha 6 ¢eBpayis 1992 r. cinyxO0y B BOMHCKHUX YacTsX,
HAaXOJUBIIMXCA MOJ opucaukuuen Poccuiickon denepanuy U pacroarapinxcs Ha
TeppuTopusix apyrux rocyaapctB. CormacHo ®enepanpHoMy 3akoHy Nel38-D3
HaJIMYUE y 3THUX JUI MHOCTPAHHOTO TI'PAXKIAHCTBA HE SIBJISIETCS OCHOBAHHMEM IS
OTKa3a B MMPU3HAHUM UX TpaxkaaHamu Poccuiickoil denepannu.

Mensercss oOWMA W YNPOIICHHBIM MOPAJOK NPHOOPETEHHs] TIpakIaHCTBa
Poccuiickont @eneparun. Cpok pacCMOTPEHHUS 3asIBIICHUSL O MPUEME B TPaXKAAHCTBO
P® B obmem mopsiake cokpaliaercs ¢ OJHOTO roja M0 Tpex mecsieB. JlaHHbIHd
Bompoc Oyner paccmarpuBaThbcs He Komuccued mo BompocaM TpakIaHCTBA IMpU
[Ipesunente Poccuiickoit deneparuu, a denepaibHbIM OPraHOM HMCIIOTHUTEIBHON
BJIACTH B cpepe BHYTPEHHUX JICNI U €r0 TepPUTOpUATBLHBIMU opraHamMu. OCHOBaHUS
npuema B TpaxnaaHcTBO Poccuiickon @enepanuu B YOPOIIEHHOM IMOPSJIKE
cokpamarTcsi. B ®enepanbHoM 3akoHe Nel38-D3  HCKIIOUEHBI CIEAYIONIHE
NOAMYHKTHI AeiicTByro1Iero deaepanbHoro 3akoHa Ne 62-D3:

- . 6) m. 2 ct. 14 @3 No 62 - cocrosiT HE MEHee Tpex JieT B Opake ¢
rpaxgannHom  Poccuiickonn  ®enepanuy, NPOXKUBAIOIMM  HAa  TEPPUTOPUU
Poccuitckon denepanumy;

- nm. u) 1. 2 c1. 14 @3 Ne 62 - oCyIIeCTBISIIOT HE MEHEE OJHOTO roja JI0 JHS
oOpailleHusI ¢ 3asBJIEHHEM O MpuemMe B rpaxaaHcTBO Poccuiickoit denepanuu
TPYIOBYIO AesiTenbHOCTh B Poccuiickoit deneparnuu no npodeccuu (CrnenuaibHOCTH,
JIOJKHOCTH ), BKJIIOYEHHOM B TepedeHb mpodeccuil (CreruaibHOCTe!, JOIKHOCTEH )
WHOCTPAHHBIX TpaXIaH W JHIl 0e3 TPAKIAHCTBA - KBATH(PHUITUPOBAHHBIX
CrenuanucToB [6, c. 392-394].

OenepanbHbiil 3ak0H Nol38-D3 Takke pacliupseT OCHOBAHUS MPEKpaIlCHUS
rpaxxnancTBa Poccuiickoii denepannn. ITH OCHOBAHMS KAacatOTCs TPaKaaH, KOTOPbIE
npuoOpenu rpaxnanctBo Poccuiickoli ®enepanuu B pe3yjbrare IpueMa B
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rpaxaaHcTBO. Tak, rpakJIaHWH JMIIAeTCA rpaxaaHcTBa Poccuiickon ®denepauum,
€CJIM COBEPIIWJI TPECTYIUICHUE, MPEAYCMOTPEHHOE OIPEACICHHBIMU CTAaThsIMHU
Yronosuoro kozexkca Poccuiickor — @enepanuu, HapUMEp, COBEPIICHUE
Teppopuctudeckoro akra (cr. 205 YK P®) unu ecnu mpencraBuil mpu mnpueme B
rpaxaanctBo  Poccuiickort — @enepauuu  TOAJCIbHBIC,  IIOJUIOXKHBIE — WIIH
HEeJCHCTBUTEIbHBIE JOKYMEHTBI K COOOIIIIT 3aBEJOMO JIOKHBIE CBEACHMUS.

@enepanbHbiii 3akoH Nel38-D3 ycraHaBnMBaeT AECATWICTHHM CpOK, IO
OKOHYaHUU KOTOPOTO HEJb3s OyAET MPUHATH PEIICHUE O MPEKPAIICHUN IPak1aHCTBA
Poccuniickonn ®enepannu B CBSI3M C HAPYLIEHUSMH, JOINYLICHHBIMU B IPOLECCE
npuemMa B rpaxxaanctBo Poccuiickon denepannu.

Takxke U3 OCHOBHBIX HOBEJT HOBOM PEIAKIINU CIEAYET OTMETUTh CIEAYIOIINE:
Hckimrouenne ©3 TpeOOBaHMM K  COMCKATENsIM POCCHUHCKOrO TI'paykJaHCTBA
MOJTBEPKACHUSI UMHU 3aKOHHOTO MCTOYHHKA CPEACTB K CyIIECTBOBaHMIO [7, ¢. 370-
373]. HckirodyeHue HWHCTUTYTa BOCCTAaHOBJIEHUS B TpaxAaHCTBe Pocculickoii
Qenepanuu. 3akpeIvieHHE B 3aKOHE MPOUEAYpPhl NPEKPAlIEHUS PaCCMOTPEHUS
3asBJICHUS 10 BOIIPOCAaM I'Pa)IAHCTBA, B TOM UYHUCJIE, B CBSI3U CO CMEPTHIO 3asBUTEIIS
WIM TI0 JJUYHOMY 3asiBJieHUI0. JleTsiM, YChIHOBIIGHHBIM rpaxkaanamu Poccuu, Oyner
0pOpMIISITECA POCCUHUCKOE TPaXAAHCTBO IO POXKICHUIO HE3aBUCUMO OT JaThl
YCBIHOBJICHMUSL.

B wurore 3akoHOAATENBCTBO O TPaXJAHCTBE HMEET BAXKHOE IIOJUTHUYECKOE
3HaueHre. OHO HAmNpaBJICHO HAa KOMIUIEKCHOE YPETryJIMpPOBAHUE OTHOIICHUWA B
00J1aCTH TPaXJTaHCTBA C YYETOM COBPEMEHHOI'O Pa3BUTHSI POCCUICKOTO OOIIECTBA U
rocyJ1apcTBa.

Cnucok aureparypsl

1. Oduumaneueiii  cailt MuHHCTepcTBa BHYTpeHHHX Jen Poccuiickoi
®enepanuu: https://mMBa.pd.

2. [Ipoekr @enepansHoro 3akoHa Ne 49269-8 «O rpaxkaaHcTBe
Poccutiickoit ®enepanun» (ot 29.12.2021): https://www.garant.ru.

3. Odunmaneuerit caiit ['ocynapctsennoit Jlymer Poccuiickoit denepanuu:
https://sozd.duma.gov.ru/bill/49269-8.

4, ®enepanbbiil 3akoH OT 31.05.2002 roma Ne 62-D3 (pen. ot 29.04.2022)
«O rpaxxnanctse Poccuiickoit @enepanun»: http:// www.consultant.ru.

S. ®enepanbHbiil 3ak0H 0T 28.04.2023 roma Ne 138-D3 «O rpaxkmaHcTBe
Poccuiickoit @eneparumy»: http:// www.consultant.ru.

6. Annpuuenko JI.B. MurpannoHHoe 3aKkOHOAATENBCTBO Poccuiickoit
@enepauuu: TEHIACHIMU Pa3BUTUS U MpaKTHKa NpUMEeHeHus: MoHorpadus / JI.B.
Annpuuenko, U.B. ITmtoruna. -/ M.: IIpocniext, 2020.

7. Tersimma, WM.B. O mnpakTke ©W  OCOOCHHOCTAX MNpPUOOpETeHUs
rpaXK1aHCTBA Pocculickon denepanuu: COLIMATBHO MurpanuonHoe
3aKkOHOIATeNbCTBO Poccuiickonn Denepanuu: TEHICHIMUA PA3BUTHUS W IPAKTHUKA
npuMeHeHus: MoHorpadus -tipaBoBsie Bompockl / U.B. Temnsmun, V.A. Kyneuxkas //
Cubupckuii antponoioruyeckuii xypHai, — 2020. — Ne 4 (12). — C. 368-376.

142



VJIK 343.1
COIAAJBHO-TIPABOBASI 1 KPUMHAHAJIUCTHYECKAS
XAPAKTEPUCTHKA B3ITOUHUYECTBA KAK MPOSIBJIEHUE
KOPPYIIINH
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AHHOTaHI/IH: B crartbe HaCTCsA COHUAJIBHO-IIPpAaBOBAd WM KPUMHHAJIINCTHYCCKAA
XApaKTCPHUCTHKA TAKOI'O KOPPYIIMHUOHHOI'O ITOBCACHHUS, KaK B3ATOYHHYCCTBO B LCIIAX
COBCPIICHCTBOBAHMS 3daKOHOAATCIILCTBA.

KiroueBble cjJ1oBa: KOppyIinu-, B3JATOYHHUYCCTBO, HpOTHBOIIGﬁCTBHG
KOPpYIILHH, HpO6JI€MI)I 60pB6I>I C KOppYHHHGfI, OTBCTCTBCHHOCTDL, IIPCCTYIIHOCTD,
3aKOH.

SOCIO-LEGAL AND CRIMINALISTIC CHARACTERISTICS OF BRIBERY
AS A MANIFESTATION OF CORRUPTION

Khokhlov Nikita Anatolievich
Krasnoyarsk State Agrarian University, Krasnoyarsk, Russia
email: mizaki.now@gmail.com

Scientific adviser: Erakhtina Elena Alexandrovna
Candidate of Legal Sciences, Associate Professor
Krasnoyarsk State Agrarian University, Krasnoyarsk, Russia
email: 345nn@mail.ru

Annotation: The article gives a socio-legal and forensic characterization of
such corrupt behavior as bribery in order to improve legislation.

Key words: corruption, bribery, anti-corruption, anti-corruption problems,
liability, crime, law.

Koppymiis — 3T0 0JHO M3 CaMbIX IMHPOKO PaCHpPOCTPAaHCHHBIX SBJICHUN B
coBpeMeHHOM Mupe. OHa TMPUBOAUT K CEPHE3HBIM KOHOMUUYECKHM U COIHAIbHBIM
MOCJIE/ICTBUSIM, BKJIFOUass HENOBEpPUE K TMPABUTEILCTBY, JUCKPUMHUHAIIUIO U
HapymieHue 3akoHOB. C TeYeHHEM BPEMEHU KOPPYMIUS CTAaHOBUTCA Bce Oosee
pacnpocTpaHEHHOM, yeM OoJibIlle 00IIEeCTBO CTUMYIHPYET B3ATKH U Apyrue (GopMbI
roCyJapCTBEHHOTO BMEIIATEIILCTBA.
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Koppynuust MoOXeT TMOsSBISATBCS B  pa3nUyHBIX cdepax, HauuHasi C
rOCy/lapCTBEHHBIX CIYKO M 3aKaHuMBasg 4YacTHbIM OusHecoM. Ee cyniHocth
3aKJIFOYAETCS B 3JI0YNOTPEOJICHUH JTOJKHOCTHBIM TIOJIOKEHUEM U pECypcaMu B LENSIX
JOCTUKEHMSI JIMUHBIX LIE€JE€H U IMOJIydeHUs HE3aKOHHBIX Bbiroa. Koppymuus nmeer
HECKOJIBKO  (OopM, BKJIIOYAsl B3STKH, B3aUMOJEWCTBUE C OpPraHU30BaHHOMU
MPECTYIHOCTHIO, OTMBIBAHUE JICHET U JIPyTUe MPOTHBONPaBHbIE neicTBus [1].

®dakTopsbl, KOTOPBIE 00YCIaBIUBAIOT KOPPYNIIHIO, MOTYT OBITh pa3iaudHbIMU. B
MIEPBYIO OYEpEb, ITO NaryOHOE ynpaBlieHWEe B rocynapctse. Eciny npaBUTENbCTBO HE
KOHTPOJIMPYET 3aTpaThl OIOJKETHBIX CPEACTB, HE paspabarhiBaeT 3(PPEeKTUBHBIC
MEXaHU3Mbl OOpbOBI C KOPPYMLUMOHHBIMU JESHUSMHU, TO YCIOBUS ISl KOPPYMILIHUU
Oyayt co3manbl. Kpome Toro, skoHOMHuYeckue (HakTOpsl MOTYT CTUMYJIHMPOBATH
koppynuuto. Kpusucel, HeCTaOMIBHOCTb 3KOHOMHKH, OTCYTCTBHE JOCTyHa K
pecypcaM TakKe MOTYT CITYKUTh (paKTOpaMu BO3ZHUKHOBEHUS! KOPPYILIMOHHBIX CXEM.
B HekoTOpbIX ciydasx Koppymnuus o0O0ycClaBIMBAaeTCs M ICUXOJIOTMYECKUMHU
(akTopaMu, BKIIOYas >KE€JAHUE JTMYHOTO OOOTALIEHUSI U COXPAHEHUS JIUIUPYIOLIEH
HO3UIMH, a TAK)KE COLMOKYJIBTYPHBIMH (DaKTOpamH, KOIJa KOPPYILUsS CTAHOBUTCS
4acThIO OOIIECTBEHHOTO YKJIaJa.

Bbopn0a ¢ xoppymnuuei sBIsSETCs OJHOW W3 MPUOPUTETHBIX 3a/4ay AJIs JH000r0o
oOmiectBa. Ee ycnemHocTh 3aBUCUT OT TOTO, HACKOJIBKO CHUJIbHBI TOCYAApCTBEHHBIE
MHCTUTYTBI, Tpa)/JaHCKoe oOlmecTBo M mpaBoBas cucrema [2]. MmenHo
3¢ (pexTUBHBIE MEXaHU3Mbl OOpPBOBI C KOPPYNIMOHHBIMU JESHUSMHU OOECIECUHBAIOT
MPO3PAYHOCT, W MPABOCYIHE, HEOOXOAUMBIE I YKpEIUICHUS JOBEpHUS K
MIPaBUTEIBCTBY U COLUAIBHON CTAOUIILHOCTH.

BaxxHbIM acriekToM B 00pb0e ¢ KOppyHIMEl sBIseTCA MpaBoBas 0a3a, KoTopas
N0JIKHA OBITh JTONOJIHEHA a/IeKBATHBIMM MEXAaHM3MaMU €€ NMpUMEHEHHs. BaxxHyro
POJIb TaK)K€ UTPAET MponaraHaa MpaBOBbIX LIEHHOCTEH M KYJIbTYpPbl, HALIEJICHHBIX HA
(opMupoBaHUE aJEKBATHOTO OOIIECTBEHHOTO MHEHUS O KOPPYILUHU U CBSA3aHHBIX C
HEU MOCIEACTBUIX.

Takum oOpa3oM, KOppymnuus SBISETCS COLMAIbHO-IIPABOBBIM SIBJICHHEM,
KOTOPOE€ MOXET BO3HUKAaThb B pa3HbIX cdepax Hamed KU3HU U HUMEET
MHOTOUYHUCJIEHHbIE (PaKTOpPbI, KOTOpble €€ 00yciaBIuMBalOT. BaxxHO NPOBOIUTH
s dekTuBHYI0 O0pHOY C KOppyHUUeil, OCHOBAaHHYIO Ha 3aKOHE W MpPEeJHA3HAUCHHYIO
VIS MOBBILLICHHUS 3¢ (HEeKTUBHOCTH aAMUHUCTPATUBHOTO YIPABJICHHUS],
CIPaBEVIMBOCTHU U 3AILUTHI MPaB rPak/iaH.

B3sTOUHMUYECTBO — 3TO OAMH M3 CAaMbIX PacCHpPOCTPAaHEHHBIX MPOSBICHUN
KOPPYIIIMH, KOTOPOE HAHOCUT HEMOMPaBUMBbIN yiiepO oOIIeCTBY U rocyaapcTBy [3].
OHO XxapakTepu3yeTcsi MOJIy4YeHHEM JIMYHOM BBITObl B OOMEH Ha MPEeA0CTaBIIEHUE
HE3aKOHHBIX YCIYT WM 00ecriedeHre ONpeAeICHHOTO PEIICHMS.

B3siTouHMuecTBO — 3TO MpECTyIUIeHHE, KOTOopoe TpeOyeT TIIATeIbHON
KPUMHMHAIMCTUYECKON OLIEHKHM CO CTOPOHBI IMPAaBOOXPAHUTENBHBIX OpraHoB. s
YCHEIIHOTO pAacCielOBaHUSl W TPHUBJICUEHUS BHHOBHBIX JIUI[ HEOOXOIUMO
MIPOBEJICHNE KOMIUIEKCHOM CyJ€OHO-IKCIEPTHOM SKCIEePTHU3bl, aHAN3a (PUHAHCOBBIX
U OyXraiTepckux JOKYMEHTOB, 00CIeA0BaHUs MECTa MPOUCIIECTBUS U JOKYMEHTOB,
CBS3aHHBIX C JICJIOM.
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KprMuHanucTnyeckas XxapakTepUCTHKA B3ITOYHMYECTBA BKIKOYAET OMUCAHUE
€ro OCHOBHBIX 4YepT, 0COOEHHOCTEHN 1 c1ocoO0B coBepiieHUs1. OCHOBHBIM MPU3HAKOM
B3SITOUHUYECTBA SIBIIACTCS MPUHATHE B3STKU UK €€ Tpeiiokenue [4].

[To cBoelt cyTH, B3ITOYHUYECTBO SIBISETCS OOMEHOM JICHEKHBIX CPEJCTB UIU
KaKux-TM0O I1IEHHOCTEH B OOMEH Ha HE3aKOHHbIE YCIYTU WU PEIICHHUS.
B3srounnuecTBy HeT MecTta 0€3 B3SITKH, KOTOpas MOKET MPUHUMATHCA Kak
HEMOCPEJCTBEHHO OT HY>K/IAIOIIETOCs JIMIA, TAK U OT TOCPETHUKOB.

PaccnenoBanue B3STOUHHYECTBA HEOOXOIUMO BECTH MPU MOMOIIM CyIeOHOU
sKkcnepTu3bl. OHa SBIAETCS OJHUM U3 HauboJjiee BaXXHBIX UHCTPYMEHTOB B OOpKOE C
koppymnuuen.  OcyimiecTBieHHe  KOMIUIGKCHOTO — aHaim3a  (PMHAHCOBBIX |
OyXraiaTepckux JOKYMEHTOB MOJCPKUBACT AAHHBIC MO TPAHCAKIHUSAM U TUIATEKAM,
KOTOphIE MOTYT OBITh HCIOJB30BaHbI B KAadyeCTBE JOKA3aTEIbCTB B pPaMKax
YTOJOBHOTO JIeNa.

Takke HEMaJIOBaXHOM COCTABIIIOLIEH pPaccielOBaHUs B3ATOYHUYECTBA
ABJIsIeTCS 00CiIeI0OBaHNE MeCTa MpoUCIIecTBUA. Takol MOJIX0/ MO3BOJSET MOITYYHUTh
(puznyeckue noKazaTenbCcTBa, TAKUE KaK CHIATHE OTIEYaTKOB U (oTorpadupoBaHue
MecTa npouciiecTBusi. Kpome Toro, Takue JaHHbIE MOTYT OBITh HCIIOJI30BAHbBI IpU
TFEeHETUYECKUX U OMOXMMHUYECKHUX IKCIEPTU3AX.

B memom, paccienoBaHue — B3SITOYHMYECTBA UM KOPPYHIHUH  Tpedyer
KOMIUIEKCHOM KPUMHUHAJINCTUYECKOW OLIEHKU. ['paMOTHO mpoBeAeHHas cyaeOHas
AKCHEPTU3a, aHAIU3 (PUHAHCOBOM M OyXTrajaTepCKOM JOKyMEHTAIuu, 00CIieIOBaHHE
MeCTa MPOMUCIIECTBUS — BCE 3TO MOMOTAET BBISIBUTH BUHOBHBIX W IPUBJIEYL UX K
OTBETCTBEHHOCTH [5]. Benenue OopbOBI ¢ KOppynuuen sBISETCS NPUOPUTETHOU
3ajayed amsg oOLIecTBa, M 3TO BO3MOKHO TOJIBKO MPH MOMOIIM 3()PEKTUBHOIO
COTPYIHHMYECTBA FTOCYJAPCTBEHHBIX U OOIECTBEHHBIX HHCTUTYTOB.

[Io Teme «KpuMuHaIUCTHUECKass XapaKTEPUCTHKAa B3ATOYHMYECTBA Kak
OpPOSIBJICHUS] KOPPYMNLMHU» MOXKHO CIeNlaTh BBIBOJ O TOM, 4YTO B3STOYHHYECTBO
ABJISIETCS OJHUM U3 CaMbIX pPaCHpPOCTPAHEHHBIX BHJIOB KOPPYIIUHU, KOTOPBIM
HEraTUBHO BIMSET Ha OOWIECTBO M TrocylaapcTtBo. PaccienoBaHue 3TOro
OpecTyIyieHus: TpeOyeT TINaTeIbHOW KPUMHUHAIMCTUYECKONW OLIEHKH IMPH IOMOIIU
CylneOHOM HJKCHepTH3bl, aHalu3a (PUHAHCOBBIX W OYXTAJITEPCKUX JOKYMEHTOB, a
TaKKe O0OCleZJOBaHMS MecCTa TMPOUCHIECTBUS U JOKyMeHTaluu. boppba ¢
B3SITOYHMYECTBOM M  KOppYyNUHMEW BO3MOXKHA TOJBKO MpH  3P(PHEKTUBHOM
COTPYIHHYECTBE TOCYJAPCTBEHHBIX U OOIECTBEHHBIX HHCTUTYTOB.
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AKTYalbHOCTh UCCIIEAYEMOM aBTOPOM MPOOJIEMbI 3aKITIOYAETCSl B TOM, YTO Ha
CEerOAHALIHUM JIEHb B COBPEMEHHBIX VYCIOBUSIX PA3BUTHUS TI'OCYIAapCTBEHHOU
MOJIOAEKHOU — TOJUTUKHU, TPOUCXOJAT CEpbE3HBIE U TIIYOOKHME W3MEHEHHUS
COLUAIBHBIX YCIOBUM MOTPYKEHUS MOJIOJOr0 NOKOJEHUS. B CeroqHsAIHnN peanusax
OTHOIIEHUSI K MOJIOAEKH SIBISIIOTCS HEOOXOJMMBIM YCIOBHEM CTAaHOBJICHUS U
pa3BuTHs obmiecTBa U B 1iesoM rocyaapcersa. [lo cioBam B.B. Ilytuna mononéxnas
MOJIMTHKA - 3TO CTPATETUYECKU BakHasA Tema Jisi Poccuiickoro rocyaapcersa. ['naBa
rocynapctea — Ilpesunent Poccum B.B. IlyTuH nmomdepkHyi: cucTeMa NMOANEPKKHU
MOJIOAEXH JOJDKHA OBITh BCTpoeHa Mo Bceil cTpane. COOTBETCTBEHHO, HEOOXOAMMO
IaTh MOJIOJIOMY IIOKOJIEHHIO OINOPY B BHJE JOCTOBEPHBIX 3HAHWM, OTPaaUTh OT
IIKBaJla MH(OPMAIMOHHBIX aTakK, O0ECHeYUTh MPEEMCTBEHHOCTh IOKOJICHHI.
Poccuiickas ®enepanust yaenseT 3HaYUTENIbHOE BHUMAaHUE OpraHU3alMU padOThI €
nojpactaroimuM nokojenueM [1]. Hampumep, peanbHas cutyainuss B Poccum ¢
o0Oecrie4eHreM MpPOJIOBOJLCTBEHHOM 0€30MacHOCTH Hallel CTpaHbl BO MHOI'OM
3aBUCUT OT CTPATETUH IKOHOMHYECKOTO Pa3BUTHUS TOCYNAapCTBa, M €ro 0a30BOM
OTpacjau SKOHOMHUKH, & UMEHHO OT CEJIbCKOI0 X0351UCTBa [2].

B Hacrosiiee Bpems agdeKkTrBHAs TOCYAapCTBEHHAS MOJIOAEKHAS TTOJIUTUKA
B Poccuiickoit @enepanuu sBISAETCA OJHUM U3 BAKHEHMIIMX UHCTPYMEHTOB Pa3BUTUSA
CTpaHbl, pOCTa TOKa3zareled O0JIarocoCcTOsTHUSL €€ TpaKAaH W COBEPIICHCTBOBAHUS
OOIECTBEHHBIX OTHOLICHHH. DPdeKkTuBHAsA paboTa rocyAapcTBa ¢ MOJOJAEKBIO Ha
JAHHBII MOMEHT SIBJISIETCSI OJHUM K3 OCHOBHBIX HAIpPABJICHUM MO €€ BKJIaay B
Oynyiiee pa3Butusi obuiectBa U crpanbl. CTaBuUTCA Bompoc: «YTo ke MmoHuMaeTcs
MO/l TOCYIAPCTBEHHON MOJIOAEKHOW MOJUTUKON?». ['ocymapcTBeHHas MOJIOAEKHAS
MOJUTHUKA - 3TO CUCTEMa COLMAIbHBIX, SJKOHOMUUYECKUX W TOJIUTUYECKUX U HHBIX
Mep, HampaBieHHas Ha 3((EKTUBHYIO TOCYIAapCTBEHHYIO MOAJIEPKKY MOJOJBIX
rpaxzaad. L{eap rocy1apcTBEHHON MOJIOJIEKHON MOJUTHUKH, B TIEPBYIO OUEPEb, - ITO
pelIeHre MOJOAEKHBIX TPOOJIeM, COIMAIBHOE pa3BUTHE W HauOoJiee TMOJIHAS
peanu3anis W HWHTEpPEC B OOIIECTBE, TMOJJACPKKA WHUIMATUB MOJOJEKH,
MPEIOCTABJICHUE €1 PA3JIMYHOIO POJA U BUJIA COLIMAIIBHBIX YCIYT.

OcHoBHBIE TIPOOJEMBI TOCYAAPCTBEHHOM MOJIOAEKHONW TOJUTUKH B Poccum
3aKII0YAlOTCS B HEA((PEKTUBHOM COIMANTU3AMKN  MOJOMEKHU, HAXOMSIICHCS B
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TPYAHON >KM3HEHHOH cuTyauuu. PemeHue 3Toil mpoOiIeMbl: TOCYIAapCTBO JIOJIKHO
NPEIOCTaBISATh MOJIOJIBIM CEMbSIM XOTA-Obl BpEMEHHOE XWIbE, Tak kKak B Poccuu
KyIUTh KBapTUPy MpoOJEMAaTUYHO M, KpPOME 3TOro, o4yeHb jgoporo. Emé onna
npobiemMa 3aKiIr4aeTcss B TOM, YTO B TOCYIapCTBEHHOM MOJIOJEKHOW MOJUTHKE
OTCYTCTBYET pa3ButTasg HHPpacTpykTypa. CoOCTBEHHO, MH(GPACTPYKTypa SBISETCS
HEOTHEMJIEMON YacThl0 MaTepuaJbHO-TEXHUYECKOM 0a3pl oOmiectBa. Emé oana
npobiema — 3TO peasibHasi HEJOCTaATOYHOCTh MEPONPUITHH, TJIe ObI MOJIO/IEKb MOTJIa
ce0s spko mposiBuTh. Emé ogHa mpobiiemMa — 3To HeIOCTAaTOYHBIN YPOBEHB KaIpOBOTO
1 SKOHOMHYECKOTO 00€CTeUeHUs] TOCYAApPCTBEHHOW MOJIOAEKHONW TOMUTUKHA. Ermié
oJHa TIpo0JemMa 3aKII0YaeTcs B TOM, YTO OTCYTCTBYET I'paMOTHOE M 3()PeKTUBHOE
MPUBJICUCHHE  MOJOJIOTO  TOKOJEHUs K  (OPMUPOBAHUIO U  pean3anus
roCyJIapCTBEHHOW MOJIOAEKHOM MOJUTUKHU B Poccuiickoil denepanum.

[Iytn pemenus. B mnepByro ouepeab, HEOOXOAMMO pa3padOTaTh MPOEKT
®enepanbHOro 3aKkoHa «O rocyIapCcTBEHHOM MOJIOAEKHON nouTHKE B Poccuiickoit
®denepanun», KOTOPbIH OyJIeT KOOPAHMHHPOBATH OCHOBHOM CEKTOpP MOJIOAEKHOU
nommtukd B Poccuu. Kpome storo, HyxHO pa3paborarh OLEHKY 3((PEeKTHBHOCTH
paboThl OpraHu3allid PErMOHAIBLHOTO YPOBHS MO paboTe ¢ MOJOJAbIMU JioabMu. Ho
caMoe TIJIaBHOE, HEOoOXOJUMO pa3paldoTaTh IJIAH IO OOECHEYEHUIO0 MOJIOAEKD
KUIHEM U TIOBBIIIATH 3apabOTHYIO IUIATY MOJIOJIBIM BBICOKOKBAIH()UIIUPOBAHHBIM
KaJipaM, pabOTarOIIMM B OpraHU3allUU WIH YIPEKICHUU U T. 1.

Takxe ciegyeT pacCMOTPETh TOCYJAPCTBEHHYIO MOJIOJIEKHYIO TMOJMUTHUKY B
Pecniy6nuke Tamkukuctan. Ha ceromHsamHuii AeHb TOCYIapCTBEHHON MOJIOAEKHOM
MOJMTUKA TPEACTaBIsieT COOOM KOMILJIEKC Mep, HalpaBJICHHBIX Ha CTAHOBJICHHE,
MOAACPKKY W pa3BuTue MoJioA&xu B rocyaapctBe. Crout Bompoc: «llouemy
roCy1apCTBEHHAss MOJIOAEXKHAsT TMOJUTHKA TaK BaXHa B  TOCYJIApCTBE?».
l'ocynapcTBeHHas MoOJIOAEXHAsE TOMMTUKA B TaIKMKUCTaHE HaIpaBjieHa Ha
MOJIOAYHK) KAaTErOpUI0 Tpa)XJaH, a TakKXke pacllMpeHUe €€ BO3MOXKHOCTEU U
notennuana. Kak ckazan [Ipesuaent Pecnyonuku TamxukucTan, oOCHOBaTENb MUPA U
HAallMOHAJIBHOTO eAWHCTBA, Jlumep Haumm Omomann Paxmon: «CeromgHs Hail
MOJIOJIEKD CUUTAETCS TMOJJIMHHOM M HACTOAIIEH OMOPOM, HAIECKIOM U TOPIOCTHIO
oOIecTBa M TAHKUKCKOTO TrocyaapcTBa. Poib u BKJaj MOJOJEKH B pa3BUTHE
MOJINTUYECKON, YKOHOMUYECKON M COIMAIbHON c(epbl CTpaHbl OYeHb MHTEPECHBI U
neHHbl. Kak s ye HEOJHOKpaTHO MOMYEPKUBAJ, B COBPEMEHHOM MHpE OOJBIIMX
SKOHOMHMYECKUX M COIMAJIbHBIX JOCTHKEHUU YCTOMYMBOE pa3BUTHE OOIIECTBA
JOCTUTAETCS TOJBKO TEMH CTpPaHamMHu, KOTOpBIC VYACISIOT JOJDKHOE BHHUMAaHUE
npoOjieMaM MOJIOJICKW W MOOWJIM3YIOT €€ Ooratblii HHTEIJICKTYaJbHBIH U
dbu3uYeCKHil MOTEHIMA B TPAaBUJIBHOE U TBOPUYECKOE HATIPABICHUE.

OcHoOBHBIE MPOOJEMBI TOCYAApPCTBEHHOW MOJOAEKHON TIOJIUTHUKUA B
TamKUKUCTaHE 3aKIII0YalOTCA B TOM, YTO Y MOJIOJIOTO MOKOJICHUSI HET BO3MOKHOCTH
MOJIYYUTh O€CIIaTHOE BBICIIEE 0Opa30BaHUE, KPOME 3TOTO, HET KOHKPETHBIX PadoT,
IJIe MOJIOJbIE JIFOJM TMOJy4danu Obl Xopoinryi 3apaboTtHyro miaty. Emé onna
mpoOjemMa 3aKiIrYaeTcsi B TOM, YTO HET KOHKPETHBIX TOCY/IapCTBEHHBIX
MOJIOAEXKHBIX OpPraHU3alMi B OTHAIEHHBIX TOpPOJAaX M HACEJEHHBIX ITYHKTaX
Tamxukucrana, rjae MoJIOAEKb MOTJIa ObI BCTYIIATh B TAKUE OPraHU3aIINN.
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[Tytu pemenus. B nepByto ouepens, pazpabotats HoBbIH HIIA B cdepe
roCyJIapCTBEHHOM MOJIOJIEKHOM MOJUTHUKHU B CTpaHe. Bo BTopom ciydae, o0ecrneunTh
HEO0OXOUMBIM KUIIbEM JIJI1 paOOTHI B OTJAIEHHBIX MECTHOCTSX TSI MOJIOJEKHU.

OTnuuus  roCyJapCTBEHHOM — MOJIOAEKHOW  moauTtuku  Poccuiickon
denepanud  OT TOCYAApPCTBEHHOM MOJOAEKHOM TMOMUTHKHM B PecmyOiuke
TaKUKUCTaH: HEAOCTATOYHO ITOJHO PACKPBIThI 3aKOHOMEPHOCTH W MPOTUBOPEUUS
npolecca OCYIIECTBICHUSI TOCYIapCTBEHHON MOJIOACKHON MOJUTUKKA B HBIHEITHUX
YCIIOBHSIX; MOJIOJIOC TOKOJEHHE JOJDKHO IOJIYy4YaTh T'OCYJIAPCTBEHHYIO BBIILIATY B
cymme 30-35% ot croumoctu xuiibsi, a B PecnyOnnke TaIKUKUCTAaH HET TakKoi
BBITIJIATHI; MOJIOJIBIM CHEIUAINCTaM B KAaueCTBE MaTepUaIbHOTO OOecleueHus Ha
0Cc3BO3ME3JHOM OCHOBE BBIACISCTCS: €IMHOBpeMEHHOE Tocobme B pasmepe 500000
pyoIIeit; exxemecsaHoe nocobue B pasmepe 4330 pyOiieid B TeUCHHUE MIEPBBIX TPEX JIET
paboThl, a B PecniyOnuke TaKUKUCTaH MOJIOABIM CICIUATUCTAM HE BBIACISIETCS
noio6Hoe nocodue u T.1. 13 Bcex popm Hacwius, cyiecTByronux B TalKuKUCTaHe,
HamOoJiee OCTpPO CTOMT TmpoOiemMa JomamiHero Hacuiaus. OJHako, Ha
rocyJapCTBEHHOM YPOBHE OOCYXJEHUE M pelIeHUE 3TON MpoOJieMbl O HEJABHETO
BPEMEHU 3aMaTuMBaIOCh. VI B 3TOM HalpaBiICHUM MOJIOJICKHAS TMOJUTHKA JIOJKHA
COBepILIeHCTBOBAThC [3].

B wurtore, M0XXHO caenaTh BBIBOJ O TOM, UYTO TOCYJApPCTBEHHAs MOJIOJEKHAS
noymTrka kak B Poccuiickoit @enepanuu, u ocobenHo B PecnyOnuke TamkukucTan
HYXIa€TCS B CEPbE3HON KOPPEKTUPOBKE U OOHOBJICHUHU.
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[Ipuaatne KoHuenumm pasBUTHS — YTOJOBHO-WUCIIOJHUTEIBHOM  CUCTEMBI
Poccuiickoit @enepanuu Ha nepuos 10 2030 roaa (nanee — Konneniusi) moBjiexyo 3a
co00i1 BO3HMKHOBEHHE MOTPEOHOCTH OCMBICIECHUS MOSBICHUS HOBBIX KaTEropHii,
CBSA3aHHBIX C ONTUMM3anuell cdeppl HUCHOTHEHHS W OTOBIBAHUSA YTOJOBHBIX
HakazaHui. OHOMN U3 TaKUX KaTETOPHM BBICTYIIAET «KIMEHTOUEHTPUYHBIN ITOAX0I,
koTopas B Konuenmuu (pasgen VII) orpakaer oauH M3 3IE€MEHTOB IJIAHUPOBAHUS
IPOEKTa CO3/IaHUsl YUPEKIeHUsI 00beMHeHHoro tuna [1; ¢.260].

TpaauMOHHO KIMEHTOIEHTPUYHOCTh CUUTAIOT OJJHUM U3 AJIEMEHTOB OW3HEC-
npoueccoB. OCHOBHas UAEs 3aKJIIOYAETCS B TOM, YTO Ha MEPBOE MECTO HEOOXOAMMO
CTaBUTh MOTPEOUTENST U €ro ImpaBa, B KOHTEKCTE YTOJIOBHO-HCIIOIHUTEIBHOIO
3aKOHOJIaTEIbCTBA TAKUM «IIOTPEOUTEIEM) BBICTYIIAET OCYKICHHBIM.

[Ipobnema peanuzanuu JaHHOW KaTEropvH BbI3BaHA CHEHU(PUKONW IMPABOBOrO
MOJIOKEHUE JIUL, OTOBIBAIOIIMX HaKa3aHWE B BUJE JMUIEHUS CBOOOJBI, B CBSI3U C
OrpaHUYECHHBIMU BO3MOXKHOCTSMH 3allUThl CBOMX ImpaB. JlaHHBIE OrpaHUYEHUs
BBI3BaHbI CJIIOXHOCTSIMU, BO3HUKAIOIIMMHU B OPraHU3allMOHHOM XapaKTepe, a TaKKe
HAJIMYUEM OKa3bIBAEMOI'O0 IPOTHUBOJEHCTBHS CO CTOPOHBI COTPYIHHMKOB YIOJIOBHO-
UCIIOJIHUTEJIbHON CUCTEMBI.

CornacHo cratbe 43 YK P®, yronoBHoe Haka3zaHHE MPUMEHSETCA B
CJIEIYIOIIUX LEJISIX:

- BOCCTaHOBJICHHE COLMATIbHOM CIIPaBEIJIMBOCTH;

— UCIIPaBJIEHUE OCYKJICHHOTO;

— MPEAYNPEXICHUE COBEPIIECHUS HOBBIX PECTYIICHUH.

3a4acTylo MEpBBIE JBE LEIU MPOTHUBOMNOJIOXKHBI IPYr JIPYry, T.K. IMPUMEHSS
KapaTeabHble MEpbl K  OCYXIEHHOMY JUIsl BOCCTAHOBJIEHHS  COLMAJIbHOU
CIpPaBeIMBOCTH, MPaBONPUMEHUTEIb UTHOPUPYET UX JUYHBIE MOTPEOHOCTH, YTO
MOXXET TIOBJIeYb 3a 00O yBETMYEHHE YHCIAa pPEUUIUBOB U  YXYJIIICHHE
KPUMHUHOTE€HHOW 00CTaHOBKM Ha TeppuTopun Poccutickoii @enepammu [2; ¢.60].

B pamkax npunstoit KoHuenuuu KIMEHTOUEHTPUYHHBIA TMOJXOJ SBIISIETCS
OJIHUM U3 DJIEMEHTOB CO3JIaHUsI YUYPEXKACHUN OOBEIUHEHHOTO THUIIA, KOTOPHIC
npenctaBisaioT coboit mynpTuyupexaeHuss @CUH Poccuun, Britouaroiiero B ceds
BCE BHJIbI PEXHMa, B TOM YHCII€ WCIPABUTEIbHYIO KOJOHMIO, BKIIIOYAsl KOJOHHUIO-
NOCEJIEHUE, a TAKXKE CJIEICTBEHHBINA U30JISTOP.

CoznaHve Takoro BHJA YUYPEXKJIECHHS, BO MHOTOM YJIYUILIUT MOJIOKEHHUE JIHUII,
OTOBIBAIOIIMX HAaKa3aHWE B BUJAE JIMIIEHHS CBOOOIbI, CO3JACT JUIsi HUX Ooiiee
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ONMarompusiTHbIE YCIOBHUS, YTO JOJDKHO IIOBJE€Yh OoJiee KaueCTBEHHOE HX
ucnpasieHue. s co3gaHMs TaKUMX YYpPEXKAECHUH, HEOOXOAUMO IPEOoJI0JIETh
CJIOKUBILNECSA 34 JOJITO€ BPEMS B IIPAKTHUUECKON IEATEIBHOCTH MPENATCTBUS, IIyTEM
BBEJICHUSI COOTBETCTBYIOIIMX HOPMATHUBHO-IIPABOBBIX AaKTOB JIMOO TPOBEAEHUS
JOTIOJTHUTENBHBIX 3aHATHN C YK€ JEHCTBYIOIUMHU COTPYAHUKAMH.

[TomuMoO co3naHusl UCHPABUTEIBHBIX YUPEKICHUN OOBEIMHEHHOIO THIIA,
BHEJPEHUE KIMETOLUEHTPUYHOIO IMOJAXO0Ja B YTrOJIOBHO-HUCIIOJHUTEIBHYIO CUCTEMY
Poccuiickoii @eneparu, 1Mo HaleMy MHEHUIO, BO3MOXKHO CIIEAYIOIUMHU CIIOCO0aMU:

- peanu3anus TroCyAapCTBEHHO-YACTHOIO NApPTHEPCTBA IIyTEM CO3JaHUSA
YACTHBIX TIOPEM, T/I€ OCYKJICHHBIM OyIyT CO37aBaThCsl YCJIOBUS COJEP)KaHUSA IO
MIPUHLNIY «KIIAECHT» - «IIEPCOHAID;

- IOPUIUIECKOE 3aKpEIUICHHE HOpM KJIMEHTOLICHTPUYHOU
HanpaBjaeHHOCTH B YUK P®, BUAOM3MEHSIOMMX YK€ CYIIECTBYIOIIHUE, B CTOPOHY
CMSTUeHUsl (HampuMep HCKIIOYUTh OrPAHUYEHHS, CBSI3aHHBIE C MaKCHUMaJbHOU
CYMMOH €XeMEeCSIYHBIX MOKYIIOK);

- YIy4YLICHHE yCIIOBUI COJIEpKAHUS OCYK/ICHHBIX, IyTEM
COBEPULIEHCTBOBAHUS MOMEIIECHUH, A€ TPOKUBAIOT OCYKJICHHBIE, CO31aB TEM CAMBIM
0osiee KoM(OPTHBIE I HUX YCIOBUS COACPIKAHUS.

[lo HamieMy MHEHHIO, OPUEHTALHNS YYPEKIACHUU YTOJIOBHO-UCIIOJIHUTEIBHON
CUCTEMbl Ha KIMEHTOLEHTPUYHBIA MOJXOA K OCYXJIEHHBIM OYyJE€T COOTBETCTBOBATH
3aKpEIICHHBIM IOJIOKEHUAM KOHIICTIIMH, & TAK)KE IOBJIEYET COKPALCHUE PELIUINBA,
3a cyeT 0oJiee KAYeCTBEHHOM pecolMain3allii OCYKICHHBIX B OOIIECTBE.
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B Hactosiee BpeMsi mepea  TOCYAapCTBEHHOW TMOJUTUKOM B oOmactu
UCIIOJIHEHHUSI YTOJIOBHBIX HAKA3aHUM OCTPO CTOUT MpoliieMa aJanTaluu OCY>KIEHHBIX
B TpakgaHCKOM oOmiecTBe. OTCYTCTBHE MOCTOSHHOTO KWUJIbS, CEMbU, JOKYMEHTOB,
TPYIOYCTPOMCTBA HAKJIAABIBAECT OTIIEYATOK KAaK HAa MOPAJIbHOM COCTOSIHUM DPaHEe
CYJIUMBIX JIWII, HAllpUMEpP, OTCYTCTBUE MOTHUBALUU, «(PYCTPAMOHHBIN CHUHIPOMY,
Tak M Ha WX (PU3MYECKHME BO3MOKHOCTH aJaNTUPOBATHCS B HOPMAJIBHOU cpefe, B
CBS3U C JTHUM, MPOIEHT PEUUJMBA MPECTYIUIEHUU TOCTATOYHO BBICOK. OCOOEHHO
BOXHO oOpamiaTh BHHMAaHWE Ha OCYXKICHHBIX, MPUTOBOPEHHBIX K JIATEIHLHOMY
JUIICHUIO CBOOObI. COTIaCHO MHEHUIO HEKOTOPBIX aBTOPOB, JUIUTEIHHOE JTUIICHHEC
cB00obI cocTanisiet ot 10 et 3akmtouenus [1]. 3a cTonp Honruit mepuo BpeMeH!
COIMAJTbHBIC M OBITOBBIE HABBIKK Y OCYXKIACHHBIX OCIA0CBAIOT WM OCTAIOTCS Ha TOM
K€ YpPOBHE, 4TO M B MOMEHT Hauajia OTOBIBAHMS HaKa3aHUs, HANpUMEp, MOTYT
BO3HUKHYTh CJIOKHOCTH B TOJIb30BAHUM COBPEMEHHOM AJIEKTPOHHON TEXHUKOU WU
MOMCKE HOBBIX OOIIIECTBEHHO MOJIE3HBIX CBS3CH.

Ha naHHbIif MOMEHT TOMOIIb MOKET ObITh OKa3aHa:

1. B rocymapcTBeHHBIX Ka3€HHBIX yupexaeHusx «LleHTp comuanbHON
agantaruny (nanee — ['KY LICA), "o, kak otmeuaer B.M. T'edrep, ycnoBus u
MOPAJIOK MPEOBIBAHMS B TAKUX IIEHTPAX HAuOOJIee CXO0KHU C TIOPEMHBIMH, YTO CO3/1aeT
HAMPSHKCHHYIO TICUXOJIOTUYECKYI0 OOCTAHOBKY M HE OKAa3bIBaCT MOJIOKUTEIHHOTO
BIIMSIHUS HA aJaNTallii0 U PECOLIUATU3ALIMIO.

2. B HekoMmmepueckux opraHuzanusax, 0JaroTBOPUTEIBHBIX OpraHU3AIUsIX
u (oHIaX, B KOTOPHIX OTCYTCTBYIOT MPOrpPaMMBbI COMPOBOXICHUS U aJallTalluu
OBIBIIMX 3aKJIIOYEHHBIX K CAMOCTOSTENIHbHOMN >kKu3HU [2]. B KOHeUYHOM wHTOTE, JHIIO,
OTOBIBIIICE HAKa3aHWE, OKA3bIBACTCS B TOM K€ MapruHAILHOM, aCOLMAIIBHOU Ccpe/ie.

OTMeTHM, YTO yKa3aHHOM BBINIE€ MOMOINM HEAOCTATOUHO JJIsi MOJHOIEHHOU
aJlanTaluy Jull, OTOBIBIIMX HaKa3aHWE B BUJIC JIMIICHUsSI CBOOOABI. J{Jis pa3perieHus
ATOM TPOOJIEMBI, CYIIECTBEHHO MOXKET ChITpaTh POJib CO3/aHue (QeaepaabHOM
CUCTEMBI MPOOAITIH.

[IpoGanust — 3TO BHA YCJIOBHOTO HaKa3aHHs, MPU KOTOPOM OCYKIICHHBIN
MOMENIAETCS HA BPEMS UCIBITATEIBHOTO CPOKA, YCTAHOBJIEHHOIO CYJIOM, MOl HAA30P
crienraIbHBIX opraHoB [3]. Otnuums cuctemsl npobaruu oT I'KY LICA, paznmuyuHbIx
opraHuzanuii 1 (OHIOB B TOM, YTO B TMEPBOM Cliyuyae JOJDKHBI OXBaThIBATHCS BCE
HampasieHus: j0 nomananus B cucremy ®CHUH, Bo BpeMs oTObIBaHUS HaKa3aHUS U
Mocje OCBOOOXKACHUS M3 MeCT JHIIeHUs cB0OOONbI. [lomokutenbHas AUHAMUKA
Ha0II0/1aeTCsl Ha 3aKOHOJIaTeNIbHOM YPOBHE, TakK, B pacnopsbkeHuu lIpaBurtenbcTBa
P® ot 29 anpens 2021 roma Ne 1138-p «O6 yrBepxkaenun KoHuenuuu pa3BUTHS
YTOJIOBHO-UCIIOMHUTENbHON cuctembl P® Ha mnepuony mo 2030 r.» (mamee —
Konmenmys) onfHUM M3 OCHOBHBIX HaNpaBJCHUN COBEPIICHCTBOBAHUS M Pa3BUTHUS
YTOJIOBHO-UCIIOTHUTEILHON CHUCTEMBbl CTOMT CO3/IaHHME U Pa3BUTHE CHUCTEMBbI
npobanuu. [Inanupyercs Takas mporeaypa B ABa 3tana: 10 2024 roma onpenenstoTcs
3aKOoHO/aTebHas 0a3a, GyHKIHMH, 3a7a4i MPoOaIuu, TOTHOMOYHUS OPTaHOB U JIWIL;
10 2030 rosa HeMmoCcpeICTBEHHOE OKa3aHue COICHCTBHS JIUIIaM, OCBOOOIUBIIMMCS U3
MECT JMIIEeHUs CcBOOOMbI. Takum o0pa3om, corjacHOo KoHienmuu, KOJIUYECTBO
PELUUIUBOB JOJIKHO CHUZUTHCH.
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CymecTBytoliasi cucreMa mpoodaruu B 3apyOeKHbIX cTpaHax, Takux kak CIA,
Aunrnus, @pannus, [lIBennss uMMeeT MONOKUTENbHBIA OIBIT, HECMOTPS Ha HX
3HauUMUTeNbHbIe OTIMUMs. B AnHrmu u @PpaHuuu 0Opu NPUMEHEHHH MPOOAIUH
Haka3zanue He npumensercs [4]. B CILIA npumeHsieTcss B KaueCTBE albTEPHATHUBBI
JUIICHUIO CBOOOABI W TpU omnpeneneHHbIX ycioBusx. B IlIBenuu saBisercs
CaMOCTOSITENIbHONM MEpON U MOXKET MPUMEHSTHCA C JPYTUMHU YTOJIOBHO-TIPABOBBIMHU
mepamu [5].

B Poccun, kak yxe ObUIO CKa3aHO, CHCTEMa MpoOaIiu TaK e HeoOXOoauMma.
[To HamieMy MHEHUWIO, MPU JIUTEIBHOM JHUIIEHUUW CBOOOIBI OCHOBHAs MOMOIIb
JOJDKHA OBITh OKa3aHa BO BpeMs OTOBIBaHWS HakazaHus. JIJisi 3aKIIFOUYCHHBIX,
OCYXJICHHBIX Ha JJIMTECIBbHBIA CPOK JUIICHUS CcBoOOABI, B mociemuue 1-3 roma
oTObIBaHMS Haka3zaHWsl (B 3aBHCHMOCTH OT HA3HAYEHHOTO CpPOKa), MOXET OBITh
OpraHu30BaH TEPEBOJ] M3 MECT JIMIICHUS CBOOOABI B YUPEKICHUS U IEHTPHI,
NpelHa3HAYeHHbIC I PECOLUaNU3alMK, TA€ COTPYAHMKHA OyIayT BecTd
HEMPEPBIBHBIN KOHTPOJIb. DTO TTOMOXKET BOCCTAHOBJICHUIO YTPAUCHHBIX HABBIKOB U
NPUOOPETEHUIO HOBBIX HABBIKOB OCYXKJIEHHBIM B JIOCTaTOYHO O€30MacHoM s
OPYTUX JIFOAEU Cpelie.

Taxke, cucteMa mpoOallMK TMOJOXKUTEIBHO BIHSIET HA SKOHOMUYECKYIO
COCTAaBISIIONIYI0 HaIllEd CTpPaHbl, C €€ CO3/JaHHEM MOTYT 3HAYUTEIbHO CHU3UTHCA
pacxoJpl TOCYIapCcTBa Ha COJACpP)KAHUE OCYXKJIEHHBIX, OTOBIBAIONIMX JIUIICHHUE
ceoOoabpl. Ha mnpumepe CIIIA ykaxem, 4To CTOMMOCTh 1 JHA COJEpKaHUA
3aKJII0YEHHOr0 B TIOPHME BBIIIE, YEM 3aTpaThl Ha 22 qHs npobanuu [6].

Takum 00pa3oM, KadyeCTBO COAEpKaHUS M BO3MOXKHOCTh MaTepUaTIbHO-
TEXHUYECKOW 0a3bl B MeCTaxX JIMIICHUS CBOOOABI 3aMETHO YJIYUILIUTCS, MOSBITCS
pecypchl Ha CO3/TaHUE HOBBIX M YCOBEPIICHCTBOBAHWE UMEIOIIUXCS YUPEKIACHUN U
LIEHTPOB 10 PECOLMATM3AIMU OCYKIEHHBIX. [[OMUMO 3TOTO, MOSABUTCS BO3MOKHOCTD
pelieHusl KaJpoBOTO BOMpPOCa, a HUMEHHO — BO3MOXKHOCTH Habopa HOBBIX
COTPYIHHMKOB JJIS CITY>KOBI POOAIIHH.
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AHHOTAUMS: B CTaTh€ PACCMOTPEH psJi MPOOJIEMHBIX BOIPOCOB WHCTUTYTA
TUCUUIUIMHAPHOW OTBETCTBEHHOCTHM B HCHpaBUTENbHBIX YyupexaeHusx OCUH
Poccun. OTMeuaercss Ba)KHOCTb YCTAHOBJICHUSI 3aKOHHOCTH NPUMEHEHHS JaHHBIX
MEp B3bICKaHMS, a TakKe OOecrleueHue JeHCTBEHHOCTH UX TMPUMEHEHUS B
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KiroueBble ¢j10Ba: JUCHUIIMHAPHAS OTBETCTBEHHOCTbH, IWCIUILIMHAPHBIC
MEpBHI, JIUIla, OTOBIBAIOIINE HAKA3aHMUSI.

PROBLEMS OF APPLYING DISCIPLINARY MEASURES TO PERSONS
SENTENCED TO IMPRISONMENT

Dementiev Andrey Alekseevich

Siberian Law Institute of the Ministry of Internal Affairs of Russia,
Krasnoyarsk, Russia
e-mail: bkooot@bk.ru

Scientific supervisor:Teplyashin Pavel Vladimirovich,
Doctor of Law, Professor.

Siberian Law Institute of the Ministry of Internal Affairs of Russia,

Krasnoyarsk, Russia

156



e-mail: pavlushat@mail.ru

Abstract: the article considers a number of problematic issues of the institute
of disciplinary responsibility in correctional institutions of the Federal Penitentiary
Service of Russia. It is noted the importance of establishing the legality of the
application of these penalties, as well as ensuring the effectiveness of their
application against convicts. The paper describes the problem of accounting for the
main punishment of a person subject to disciplinary punishment.

Keywords: disciplinary responsibility, disciplinary measures, persons serving
sentences.

HcnpaBnenue ABIIAETCS L[EJIBIO YTOJIOBHO-UCIIOJIHUTEIIBHOIO
3aKOHOJIATENBCTBA, O 4eM TroBOpUTHCH B 4.l cT.1 YUK P®. JlocTnxkenue 3Ton nenu
OPOUCXOAUT MyTeM H30paHHsl CyJOM B OTHOUIEHMM MPECTYIHUKA COPa3MEpPHOIO
HaKa3aHUs M JOJDKHOW peaju3aliy COOTBETCTBYIOIIEH MEPhI YrOJIOBHO-IIPABOBOTO
xapakrepa. MTHCTUTYT HUCIIpaBIEHUsS B JAHHOW CUTYallMM MOKHO PacCMaTpUBaTh Kak
KOMIUIEKC BO3JECUCTBUM Ha JMLO, C LEJIbI0 JOCTHXKEHUSA CIIPAaBELJIMBOCTH.
Bo3pneiicTBus B 3TOM cilydae, TIOMAMO OCHOBHOTO HAKa3aHUS, IEIATCS HA HECKOJIBKO
BUA0B. PaccmMoTpuM moapoOHee Takoe BO3AEHCTBHE, KaK MEpbl TUCUHUIUIMHAPHON
OTBETCTBEHHOCTH.

B 3amaun ®CHUH Poccuu BXxoauT oOecrieueHHE YCTAHOBJIEHHOIO MOpPsIKa
OTOBIBaHMSI HaKa3aHUs B BUJE JHIIeHUs: cBoOOobl. Ho, Kak u3BecTHO, JaHHas 3a7a4a
BBINIOJIHMMA, TOJBKO B CiIy4ae COOJIFOJECHMSI 3THUX MHPaBWI CO CTOPOHBI MEpCOHaa
UCIIPABUTENBHOTO yupexacHus. st moaepKaHus 3aJaHHOTO MOPSIAKA COTPYAHUKH
OCHH Poccun ucnonb3yroT Mepbl TUCHUIUIMHAPHOW OTBETCTBEHHOCTH, a TaK Kak
OTBETCTBEHHOCTh HACTYNAeT 3a KOHKPETHBIM IPOCTYIOK, Mbl KOHKPETHO PAaCKpPOEM
TEMY JTUCLMIUIMHAPHBIX B3bICKAHUH.

B coorBerctBum co crateéin 115 YUK PO, k OCyXIEHHBIM K JIULIEHUIO
cBOOO/IBI JIULIAM MOKET ObITh MPUMEHEHO 6 BUJIOB IUCLUUIUIMHAPHBIX HAKa3aHUM:

a) BBITOBOP;

0) MUCUUITMHAPHBIA MITpad B pa3sMepe OT OJHOW THICSYM JI0 ABYX ThICSY
pyoueii;

B) BOJIBOPEHHUE OCYKIEHHBIX, COAEPKALIMXCS B UCIPABUTEIBHBIX KOJOHUSAX
WJIM TIOpbMax, B TpadHOM U30JISATOP HAa CPOK 10 15 CyTOK;

I') IEPEBOJ OCYKJIEHHBIX MY>KUWH, SIBJISIOIIUXCS 3JJOCTHBIMUA HAapYLIUTEISIMU
YCTAaHOBJIEHHOIO  TOpsAKa  OTOBIBAaHMS  HaKa3aHHs,  COAEpXKAIIUXCS B
UCIIPABUTEIBHBIX KOJOHUIX OOIIEr0 U CTPOrOro PeXMMOB, B TOMEIIEHUSI KAMEPHOTO
TUIIA, @ B UCIPABUTEIBHBIX KOJOHUSIX 0COOOro peKMMa U TIOpbMax - B OJUHOYHBIE
KaMepPBI HA CPOK JI0 IIECTH MECALIEB;

1) IEPEBOJ OCYKIEHHBIX MY>KUUH, SIBISIIOUIUXCS 3JIOCTHBIMU HapyIIUTEIIMU
YCTAHOBJICHHOT'O TOpsAJIKa OTOBIBAHUS HaKa3aHUs, B €MHbIC TTOMEILEHHUS] KAMEPHOIO
THUIIA HA CPOK JI0 OJHOTO TOJa;
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e) NNepeBOa OCYKACHHBIX KCHIWH, ABJIAIOIINXCA 3JIOCTHBIMHA HAPYIIUTCIIAMHA
YCTAaHOBJICHHOT'O IMOpsAKa OTOBIBAaHHUS HaKa3aHMs, B IOMCHICHUA KaMCPHOI'O TUIIA HAa
CPOK 0 TPCX MCCALCB.

Kak moxka3siBaeT IMpaKTHKa, 9ale BCCTO K 3aKJIIIOYCHHBIM IIPUMCHACTCA TaKoMu

BU/JI HAKA3aHMS KaK BbITOBOD. JlaHHBIA BHJ HAKA3aHWS HECET HAUMEHBIINE JIMIICHUS
JUIA  3aKJIIOYEHHOTO, a COOTBETCTBEHHO HWMEET HAMMEHbIIYI0 3(P(GEKTUBHOCTD.
MOXHO cKa3aTb, 4YTO BBIFTOBOpP (Kak YCTHBIM, TaKk W NUCbMEHHBIN) SIBIISAETCA
OpeaynpeauTeIbHON MEPON K IPUMEHEHHUIO 00JIee CTPOroro Haka3aHusl.

bonee neiictBeHHBIMU U 3PPEKTUBHBIMU MEpaMU OYTyT SIBISATHCS BOJBOPEHHE
muna B wrpaduoi mzonsarop (nanee — IN30), nepeBon B MOMENIEHUE KAMEPHOTO
tuna (nanee — IIKT) mnam B kamepy OAMHOYHOro TuHa (UIsl HUCIPaBUTENBHBIX
KOJIOHUH 0cOo00TO pexuma), a TakKe MEepeBOJ B €AMHOE MOMEIICHHE KaMepHOTrO
TUIIA.

Bce 3TM pexuMBl SBISAIOTCA BECOMBIM, a CaMO€ IJIABHOE JCHCTBEHHBIM
CIOCOOOM OpraHu3alMM TOPSAIKA, HO BCTPEYAIOTCA CUTYallUH, KOrjJa MPUMEHEHUE
JAQHHBIX MEp, C OTHOM CTOPOHBI, UJIET B pa3pes ¢ NpaBUIaMU UX IPUMEHEHUS, HO IIPU
ATOM C 3aKOHOM B paspe3 He uuyT. Takum o0pa3oMm, B 3akoHEe oOpaszyercsi Opelib,
ABJISAIOIIASACS TPOOJIIEMHBIM BOIIPOCOM.

OaHUM W3 TakKMX BOIPOCOB SIBJIAETCS NMPUMEHEHUE K JHUIaM, OTOBIBAIOIIMM
HaKa3aHUWe Mep JIHUCIUIUIMHAPHOTO BO3JEUCTBHS, pa3HOM cTporoctu. HMHBIMH
CJIOBaMH, 3a OJHO U TO K€ JESHUE Pa3HbIM OCYKJIECHHBIM AT pa3HbIe HAKA3aHHUS.
[lo Moemy MHEHUIO, AaHHBIA (PAaKT UMEET MECTO OBITh B CUTyalUsAX, CBS3aHHBIX C
oOlmelt KapTUHOW TOBENIEHUS JIMIl, K KOTOPHIM OHU TNpUMEHsIOTCsA. Ecnmu uenoBek
BIIEPBBIE COBEPIUMJI HAPYLICHUE INOPsANKa, IPU OTOM €ro IOBEACHUE B LIEIOM
COOTBETCTBYET YCTAHOBJICHHBIM B HCHPABUTEIILHOM YUPEKIECHUU, OOBIYHON Oecesbl
MOET OBITh JOCTATOYHO [Isl TMPUBEICHUS CHUTyallud B MOpsAIOK. B umHON ke
CUTYallMM, €CIW JIMIO «HAapbIBa€TCA» Ha Haka3aHue (MpepeKaercs, CIOPUT), HO
KOHKPETHBIX JEHUCTBUH, 32 KOTOPBIE MOKET IIOCIEA0BAaTh HaKa3aHUE, HE COBEPILACT,
TO B Clly4ae IOsABJICHUSA IPUYUHBI U1 €r0 HaKa3aHUs, TAKOE JIMLO CTOUT HAKa3bIBATh
[1].

C [1pyroil CTOPOHBI, POCCHUHCKOE 3aKOHOJATEJIbCTBO HE MOAPA3LACISIET
3aKar0YeHHbIX Ha kakue JuOo Buubl. CotpynHuku OCHUH Poccum o00s3aHbI
OTHOCUTBCS KO BCEM OJIMHAKOBO, a 3HAYUT M MEpbl JOJDKHBI NPUMEHSThCA 0e3
aKLeHTa Ha o011ee coOII0IeHHEe ATUM JTUIOM IpaBuil. Ho npu 3ToM npuMeHneHue mep
ctaHoButcst 6e3nymMHbIM. CoTpyauuku @CHUH Poccun BbIHYKIEHBI OyIyT O€3yMHO
IIPUMEHSTD Pa3JIMYHbIE MEPBI HAKA3aHUS.

Mpbl cuuTaeM, 4TO B UCHPABUTEIBHOM YUPEKIACHUH BCE K€ HOJIKHBI OBITH
BbIpaOOTaHbl OMNpEJEICHHbIE HErJACHbIE MpaBWUiia, HO KOTOpbIE OYIyT CTPOro
COOTBETCTBOBAThH 3aKOHOIATEIILCTBY.

PaccmoTpum  fpyroit  mpoOJIeMHBIM  BONPOC, TakoW Kak 3aKOHHOCTh
IIPUMEHEHUS AUCLUMUILIMHAPHBIX B3bICKaHUM. PaccMOTpUM ClEAyIOUIYH0 CUTyalulo:
OTepaTUBHBIN ASKYPHBII B CyOOOTY yTPOM BOJIBOPSIET 3aKIIOYEHHOTO HAPYIIUBIIETO
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IIpaBUJia BHYTPEHHETO PACHOPANIKA YUPEKIEHUS B KAKOE-TO MOMEIICHHE, MO CYTH,
SABJISIOLIEECS OOUHOYHOW KaMepOM, HO, KaK M3BECTHO, HA3HAYATh HAKA3aHUE MOXKET
TOJIbKO Ha4YaJbHUK HCIPABUTEIBHOIO YUPEXKACHHS, KOTOPbIA MpUOYAET HAa MECTO
HECEHUS CIY>KOBbI TOJILKO B MOHENEIBbHUK yTpoM. [lo mpuObITHH, HaYaTbHUK JEIacT
BBIBOJI, UTO Ha 3akitoueHue ocyxjaeHHoro B [IIM30, IIKT win oguHoOYHyIO0 Kamepy
HeT ocHOBaHM. K 3TOMy BpeME€HU OCYKICHHBIA MPOBEAET B JAaHHOM IMOMEIICHUU
yxke okoio 2 cyrok. C OgHON CTOPOHBI HE3aKOHHBIX JIEUCTBHM CO CTOPOHBI
OMEpPAaTUBHOIO JICKYPHOrOo HEe OyJeT, TaKk Kak OH ObLI yBEepeH B OOOCHOBAaHHOCTHU
CBOMX JCHCTBUM, HO C HaYaJbHUKOM €ro MHEHHE He coBnajio. C apyroil CTOpOHBI,
JUI0 HEOOOCHOBAaHHO OBUIO Haka3aHo, O€3 Ha3HAYEHHUA CaMOT0 HaKa3aHUs
COOTBETCTBEHHO [2; c. 32].

B nmaHHOW cuTyanuM, MblI CUMTaeM, YTO B OTCYTCTBUM HadaJbHUKA
UCIIPABUTEIBHOTO YUPEKICHUS, JIOJDKHBI JIMOO HA3HA4aThCsl OTBETCTBEHHBIE OT
PYKOBOJICTBa, JIMOO MOJTHOMOYMSIMU Ha HA3HAUCHUE HAKa3aHUS JOJKEH HaJENAThCs
caM OIEpaTUBHBIN JICKYPHBIM, B paMKaX UCKJIIOYUTEIbHBIX CIIy4YaeB.

PaccmoTpum emie oaHy cuTyaruio. 3akIIOYEHHBIM, Oyaydd 3aKiIIOYeH B
[IN30 wnnm IIKT, oTKka3bIBa€TCA BBIMOJIHATH BO3JIOKECHHYIO HA HETO XO35MCTBEHHYIO
NEATENIbHOCTh, TEM CaMbIM Hapyllas BHYTPEHHUW MOPSAIOK HCIPABUTEIBHOTO
YUPEKJICHHUS, 2, B IIUPOKOM CMBICJIE, MOIYyYaeTCsl, UTO OH HE ucnpasisercs. HykxHo
JIM 3aCUMTHIBATh TaKo€ MpEeObIBAaHUE JHIA B cueT OoTObIBaHUS HakazaHus? C ojHOI
CTOPOHBI HECPAaBHEHHO OH JIMIIEH CBOOOJIBI W M0 CYIIECTBY, HAaXOAWUTCS B
WCOPABUTEIBHOM YUYpeXIeHUU. HO MOopol HAaXOXJICHWE JUlAa B HCIPABUTEIHHOM
YUPEKJICHUH U €T0 UCIIPABIICHUE PA3HATCS B CBOEH cylHOCTHU. JInio, Haxoasiieecs B
CIIEHHAIbHBIX MOMEUIEHUSX, MOBTOPHO HAPYLIMJIO 3aKOH W IMPU ITOM HE JKEJAeT
HCOpaBIATHCA [3].

Takum 00pa3oM, MOXKHO 3aKJIOUYUTh, YTO B CUCTEME HCIIOJHEHUS HaKa3aHU
CYIIECTBYET MHOYECTBO CIIOXKHBIX FOPUAUYECKUX BOIPOCOB, CTAHOBSIIUXCA
MPEIMETOM CIIOPOB YYEHBIX. JIOKTpUHAIBHBIE MHEHUS, KOHEYHO, PACCMAaTPUBAIOTCS,
HO HE BCeraa JOXOIAT 10 3aKOHOATEN.
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Bo Bcex cTpaHax Mupa rocynapcTBo SBISETCS CyObEeKTOM, 00eCTeurnBaroIM
3aIIUTY MPaB OCYXKICHHBIX.

B Poccuiickoii denepanny OCy K AEHHBIMU IPU3HAIOTCS JIMIA, B OTHOILICHUU
KOTOPBIX CYJIOM OBLI BEIHECEH OOBUHUTEIBHBIA MPUTOBOP, B CBSI3U C KOTOPHIM OHU
OTOBIBAIOT YTOJOBHOE HaKa3aHUE.

[IpaBa OCYKJEHHBIX pPETIaMEHTUPYIOTCS HE TOJIBKO
BHYTPUTOCY/IAPCTBEHHBIMU, HO U MEXIAYHAPOJHBIMU MpPaBOBbIMU akTamMu. K
npumepy, B Poccutickoit denepanuu npapa Juil, OTOBIBAIOIIMX HAaKa3aHUSI B MECTax
JUIICHUST CBOOOJbI, ypPEryJUpOBaHbl  YTOJIOBHO-UCIOJHUTEIBHBIM  KOJEKCOM
Poccuiickoii ®@enepannu (manee — YUK P®), a Taxxke rnasoit 4 denepanbHOro
3akoHa «O mpokyparype B Poccuiickoit ®enepanun». B yacTHOCTH, mpaBa
ocyxjaeHHbIX npeaycmoTpensl ¢T. Ct. 10, 12 YUK P®. Kak rnacut 4. 4 ct. 10 YUK
P® «nns onpenelieHHOTo BUJa HAaKa3aHUsS MPEAYCMOTPEHbI KOHKPETHBIE YCIIOBHS, a
TaKXKe MOPSIIOK OTOBIBAHMS HAKA3aHUS.

Tak, nuna, orObIBarONME HAKa3aHUS B MECTaX JIMIICHHS CBOOOIbI, UMEIOT
MpaBo:

- Ha nojydeHue uHGOpMallMU O CBOMX IpaBax U OOA3aHHOCTAX, O MOPSIKE U
YCJOBUSX MPEObIBAHUS HA3HAYEHHOT'O YTOJIOBHOTO HAKa3aHMUS;

- Ha BEXJIMUBOE OOpalleHWe CcO CTOPOHBI TMEPCOHAIA  YUPEKICHUS,
WCTIOJIHSIOIIETO HAKA3aHUS,

- Ha oOpalleHHe ¢ MPEIJIOKEHUSIMH, 3asBICHUAMHU U >KajlobaMu MO 3alluTe
npaB U CBOOOJ dYeinoBeka B opraHbl Poccuiickoit ®enepanmu, B3sBIINE Ha ceOs
OXpaHy UX UHTEPECOB;

- Ha OXpaHy 30POBbSI;

- Ha TICUXOJIOTUYECKYI0, COUUAIIBHYIO U FOPUINYECKYIO ToMoIIb [1].

HecMoTpss Ha 3aKkOHOAATENIBHOE 3aKPEIUIEHHWE IIPABOBOTO  ITOJOKEHUS
OCY’KJICHHBIX, B IPAKTUKE BCTPEUAIOTCS MPELEICHTbI HAPYIIEHUS MPAB OCYK/ICHHBIX.
[Ipoananu3upoBaB CTaTUCTUKY, HaMH ObUIO BbIsIBIEHO, 4To B 2021 rTomy B
EBponeiickuii cya no npaBaMm yenoBeka (nainee- ECITY) co cTopoHbl poccusH ObLIO
noaaHo 9432 3asBieHus, 4To cocTaBisieT Ha 5,4% Oosbiie 1Mo cpaBHeHuio ¢ 2020
rojoM (8923 3asBneHuit).

Cnenyer ormetuts, uyTo B 2021 rogy ECIIYH cpeau nmoaHHbIX TOCTAHOBJIECHUH,
B 98% ObBLIO HalIeHO XOTS Obl OJAHO HApYILIEHHE TMOJIOKEHUM KOHBEHIIUU, CPEIu
KOTOpbIX, B OOJIBIIMHCTBE CIy4yaeB, HapylleHUs ObUIM coBeplieHbl Poccuiickoi
®enepanueit. CaMbIM paclpOCTPAHEHHBIM CIIYyYaeM 3allUThl BBICTYNUJIO MpPaBO Ha
CBOOOy W JIMYHYIO HEMPUKOCHOBEHHOCTH, a TakK)Ke 3alpeT Ha OecueoBEeYHOEe HIIN
YHUKAIOIIEe JOCTOMHCTBO OOpaIieHus.

Hecmotpsa Ha 1O, uTo Poccuiickas ®@enepauus Boinuia u3 Coera EBpomnbl u,
COOTBETCTBEHHO, He HaxoauTcsa mnoj ropucaukuuein ECIIY, ona mnpomomxaer
PYKOBOJICTBOBATbCA MEXIYHAPOAHBIM MPABOBBIM aKTOM, COJIEPKALIUM IOJIOKECHUS
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[0 3alllUTe MpaB JIMIl, JHUIIEHHBIX CBOOOABI — MUHHUMAIIBHBIMU CTaHIAPTHHIMU
npaBujIaMl B OTHOILIEHUU oOOpaieHus c¢ 3akimoueHHbIMU (IIpaBuna Henbcona
Manpenbl), KOTOpBIE, K CIIOBY, HOCAT PEKOMEHIATEIbHBIN XapaKTep.

B OCHOBE BBIICYNIOMSHYTBIX MHUHHMAJbHBIX CTAHJAPTHBIX MNPHUBUI JICKHUT
0053aTENbCTBO  MPOSIBIATh yBaKEHUE JIOCTOMHCTBA U IIEHHOCTH JIMYHOCTHU
OCYXJEHHOTO M HE JOIMYCKAaTh MBITOK HHBIX (OPM KECTOKOro obOpaiieHus [2].
[IpaBuna OXBaThIBAIOT IIMPOKUN CIEKTP BOMNPOCOB — OT JUCLHUIUIMHAPHBIX MeEp
HEOOXOJIUMOCTH OKa3aHUs OCYXIEHHBIM MEp MEAUIMHCKOro xapakrepa. B
MOATBEPKIACHUE JTAaHHOTO TE€3MCca MPUBEIEM ITPUMEP KaIOObl Tpak/laHMHAa AHaHbEBA
npotuB Poccun Ne 42525/07 u 60800/08 ot 10.01.2012 roxa [3]. Cyts TpeboBanmiA,
M3JI0’KEHHBIX B JKajno0e, 3akitoyanach B TOM, 4To rpaxaane Poccuiickoit ®enepammu
COJICP)KAIIUCh TOJI CTpaked B OECUEIIOBEUHBIX W YHUKAIOIIMX YeJIOBEUECKOE
JIOCTOMHCTBO YCJIOBHSIX /10 MOMEHTa PAacCMOTPEHHUSI B OTHOIICHUH HUX YTOJOBHBIX
nen. PaccMoTpeB xanoOy, cyln ycMOTpenl HapyiieHue cT. cT. 3, 13 EBpomeiickoii
KOHBEHIIMH O 3aIUTE MIPaB YeJI0OBEKA U OCHOBHBIX CBOOO/I.

B cBs3u co ClIOKHOM TOJUTHYECKON OOCTaHOBKOM B cTpaHe, Poccuiickas
®enepanus Ipolia CIOXKHBIN MyTh 10 BeixoAy u3 Cosera EBpomnbl. [Tomumo 3toro,
XKanoOs1, coepiiennbie PO, Ha HapymeHus (pelakiMOHHO), MOJaHHbIe mocie 16
cenTs0pst 2022 rona, 6ombie He nojjexar paccMoTpennto ECITY, a taxoke pereHus
ECITY mo xamobam, mpuHATHIM Tmocie 15 mapra 2022 roma, HE MOJJIEkKaT
00s13aTesIbHOMY HcnoaHeHuo PO.

B noxareepxkieHwe H3TOro NpUBEAEM MPUMEP U3 CYACOHOM MNPAKTUKH.
3amuTHUKOM breIkoBa Obla mogana amoda B ECIIH o Tom, 4To €ro moa3aniuTHEIN
BO BpeMs CyAeOHOro 3acelaHusi HaXOAWICS 3a METaJUIMYECKOM pemeETKON, 4To
MPOTUBOPEUYUT TOJIOKeHUsIM KOHBEHIIMM O 3aluTe MpaB YeEIOBEKa, a MMEHHO,
YHUXKAaeT ero 4ectb U JocTomHCTBO. Cyn, paccMoTpeB xanoly, o0s3an PD
BBIIIJIATUTh MOPAJIBHYIO KOMIIEHCAIIMIO, OJHAKO B CBA3M C BBIXOJIOM, JIaHHOE
pelieHrne UCTIONHAThCS He Oyner [4].

B nanHbBIi TIEepHOJ BpPEMEHHM HACUYUTHIBACTCS OOJIBIIOE KOJUYECTBO K00
rpaxaan Poccuiickuil denepanuy, TpUMEPHOE UX KOJIUYECTBO JOCTUTAET OTMETKHU —
18000, mo KOTOpBIM yke He OyJeT MCIOJHEHO pelieHue, npunsToe EBpomneiickuii
CyIOM, a TaKX€ HE€ BbIIJJAYEHA KOMIIEHCAllUsI M HE NEPECMOTPEHO pEIICHHE,
BBIHECEHHOE C HapylieHneM EBponeiickoil KOHBEHIIMM 0 MpaBaM YeJ0BeKa. 3aKOHBI,
noanucanssie [Ipesnnenrom PD, mo3BOISAIOT rocyaapCTBy HE MCIOJIHATH PELICHUS,
npunsateie ECITY no sxano0am, koTopbie ObLTH ToAaHkl mociie 15 mapra 2022 rona.
JlanHbiii  akT ciemyeT paclieHHMBAaTh KaK HEYMOJIMMOE HapyIIeHHWE OCHOBHBIX
MOJIOKEHUM, MPeyCMaTPUBAIOIIUX 3AIUTY TMPaB U 3aKOHHBIX MHTEPECOB I'pakIaH
Poccun. Ilpu paHHOM crarHamuyM CTAHOBUTCS HEBO3MOXHBIM IIEPECMOTP U
KOMIICHCAIIUSI CYJIEOHBIX pEIIeHUM, KOTOpPhIE BBIHECEHBI C CYIIECTBEHHBIMU
HapyIIEHUSIMH MEXIYHAPOHOTO aKTa.

Kak mnpemycmorpeno ob6mmmu mnonoxenusmu Konctutymuu Poccwuiickoit
Odenepanuu, Poccus HE TPenOCTaBISET OCYXKIECHHBIM, OTOBIBAIOIIMM HAaKa3aHHE B
BU/IE JIUIICHHs CBOOOIbI, NU30MPATETHLHOTO TIPaBa, 3TO SBISIETCS CYBEPEHHBIM MPABOM
Poccuiickoii @enepanuu. ECITY xe HaxomuT maHHBIA (HaKT HETO3BOJUTEIHHBIM U
OTMEYAET, 4YTO 3TO HEYMOJMMOE YIIEMJIICHHWE NpaB TpaxaaH, CChUIAsICh CT. 3
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IIporokona Ne 1 EBponeiickoii koHBeHUMHU: «Bpicokue [loroBapuparommecs
CtopoHBI 0053YIOTCSI IPOBOJIUTH ¢ PA3yMHOM MEPUOJIUYHOCTHIO CBOOOIHBIE BHIOOPHI
IyTeM TaWHOI'O TOJIOCOBAaHMS B TaKUX YCJIOBHSAX, KOTOpbIE oOecredar CBOOOIHOE
BOJICU3BSIBIICHHUE HapOa PH BIOOPE 3aKOHOAATEIHLHOM BiaacTm» [5].

B 3akonoparensctBe Poccuiickoit deaepanun 3akperisiercs, 4To nepsbie 10
JIET OCYXKJICHHOE€ JIUIIO, OTOBIBAIOIIEE MOKU3HEHHOE JUIIEHHE CBOOOJbI, HE MMEEeT
paBo Ha JUIUTENIbHOE CBUAaHue ¢ cynpyroit (cynpyrom). Onnako ECITY ormeuaer,
YTO JAHHOE€ OTPAHMYEHHUE MPOTUBOPEUHUT CT.8§ KOHBEHIHH, MOCKOJIBKY Ka)IbIi
HMMEET MPAaBO HA YBAXXEHUE €r0 ... CEMEWHOU KU3HHU ... | 0OCyIapCTBEHHBIN OpraH He
JOJKEH BMEIIMBATBHCA B OCYIIECTBICHHE 3TOrO IPaBa, 3a UCKIIOUYEHUEM CIIy4acs,
KOTJ]a 3TO COOTBETCTBYET 3aKOHY M HEOOXOAUMO B JAEMOKPATUYECKOM OOIIECTBE B
WHTEpecax HaIMOHAIBHOW O€30MacHOCTH, OOIIECTBEHHOW O€30MacHOCTH —WJIH
SKOHOMMYECKOTO 0OJIarOCOCTOSIHUSI HACEJICHUSl CTpaHbl, JUIsl MOPEAOTBPAILCHUS
OCCIOPSIAKOB WJIM MPECTYIUICHUM, ISl 3alIUThI 37J0POBbS WM HPABCTBEHHOCTH, WIIH
JUISL 3aIUTHI TIPaB U CBOOO APYTHUX JIUID.

Anamu3upys cymHocTth gedarenbHocty ECITY u ero poiabr B paMkax
Poccuiickoro 3akoHOJaTenbCTBa, HaMHU ObUT CHEJIAaH BBIBOJA, YTO JaHHOMY
MEXKIYHAPOJHOMY OpraHy IPUCYIIE HEKas IPETOPUAHCKAS MPUPOJA, ITOCKOJbKY
HAMETHUBIASACS TECHACHIMSA CBUJECTEIBCTBOBAJIA O TOM, YTO B CBOEU IMPAKTHUKE OH
HaxXOJWJI 3aMEYaHWs M BBIHOCWUJI IPUTOBOpPHI HE Mo ¢akTy, a mo mpaBy. B
MOATBEPKIACHUE JTaHHOTO TE3UCa XOTEJOCh OBl COCNIaThCsl Ha PpabOTy OJHOTO W3
BEAYILIUX CIEIHAINCTOB B 00JaCTH MeHUTeHInapHoro npasa — [1.B. Temnsamuna, B
KOTOpPOM OH YKAa3bIBAET HA HEOYEBHJHOCTH IEPCIEKTUB BIUSHUS €BPONEHCKON
MPAKTAKKA  3al0UThl  TpaB  3aKJIIOUYEHHBIX HA  OTEYECTBEHHOE  YTrOJIOBHO-
HCIIOJHUTEIBHOE 3aKOHOAATENIBCTBO [6; ¢. 115].

OO6o0miast  BbIIIECKA3aHHOE, XOTEIOCh OBl  J00aBHTb, 4YTO JIAHHBIA
FOPUCIMKIIMOHHBIN OPraH UMEJ CTAaTyC UCKIIOYUTEIBHO BHEITHE KOHTPOJIUPYIOMIETO,
0 KpaifHe Mepe, NIl HaIllel CTpaHbl. Y UUTHIBAs TaHHBIN (DaKT, a TAKXKE B CBS3U C
aKTyaJIbHBIMH COOBITUSIMU, TIOBJICKIIMMH BbIX0JT Poccuiickoit @enepammu u3 Cosera
EBpormbl, ocMenuMcCsi BBIHECTH IIPEANOJIOKEHHE, YTO CTpaHa BIIOJHE B CHJAX
OCYIIECTBIISITh TIPABOCYJIME, A TAKXKE OXPaHATh M 3allUINaTh IpaBa U WHTEPECHI
OCYXKJICHHBIX 0€3 ero yJacTus. B 1aHHBIE MOMEHT allbTepHATHUBHBIMU CPEIACTBAMH
3amuThl npaB ABIAOTCA: Konctutynmonueiii Cyn PO, KomuteT 1o mpaBam uenoBeka
OOH, Cyn EADC, Komuccus CHI' mo mpaBam uenoBeka. llommmo 3TOro, x
MPUMEPY, BO3MOXKHO CO3/IaHUE AJIbTEPHATUBHOI'O BHEIIHETO MEKIYHAPOIHOTO CyAa
B pamkax CHI" (bPMKC, LLIOC, OJAKB).
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legal method", "historical method". The importance and necessity of using these
methods for writing a research paper is noted.

Keywords: anti-corruption security measures, sociological research
method, statistical correlation method, analysis method, system-structural
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JlaHHas TeMa MMeEET CJIOKHBIM XapaKTep W HE JI0 KOHIIA HMCCIIeIOBaHa.
Heo0xonumMo OTMETUTH, YTO KOPPYIIIMOHHBIE MPECTYIJICHUS B YTOJOBHO-
HCIIOJTHUTEIILHON CUCTEME TIPEICTABIIAIOT Hanbosee o0MEeCTBEHHYIO ONTaCHOCT,
YeM 3TO Ka)KeTCsl Ha IEPBbIN B3I, TaK KaK JaHHbIE MPOTUBOIPABHBIC JACSHUS
3aJIeBalOT MHTEPECHl HE TOJIBKO CIY>KOBbI, HO U O€30MaCHOCTH OOIIECTBEHHOTO
MOpsiAKa, JIMYHOW O€30MaCHOCTU COTPYAHUKOB HX POJACTBEHHHKOB, a TaKXe
OCY>KJICHHBIX U UX POJCTBEHHUKOB.

Jns  BCECTOPOHHEro  pacKpbITHS TEMbl  HAIIErO0  KCCIEIOBAHMS
HE00X0IUMO 00PATUTHCS K CHCTEME METOJI0OB HAyYHOTO UCCIICIOBAHMUS.

Mertoz conuonornyeckoro uccienoBanus. [Ipu moMmonm qaHHOro MmeTona
Mbl CMOXEM TMOHATh, KaK COTPYAHUKH TOHUMAKOT U  OLEHUBAIOT
AHTUKOPPYIIIMOHHBIE Mepbl O€30MaCHOCTH B CBOUX MojpaszaeieHusx. [lpu
peanu3alMd  JAHHOTO METO/Ja HEOO0XOJUMO TIPOBECTH AHKETUPOBAHUE
cotpyauukoB noxapazaeneHuit YOCHUH Poccun no PecnyGiauke Xakacus. B
aHKETe HEOOXOJUMO OTpPa3UTh MOJI, BO3PACT OIMPAIMBAEMOTO, BBICIYTY JIET B
YUC. Kacaemo BOIpOCOB aHKETHI, TO HEOOXOAMMO y3HATh O ONPAIIUBAEMBIX,
Kakhue Mepbl O€30MaCHOCTH OHHU CUMTAlOT HauOojee 3HAYMMBIMU Ha
CETOJHSIIHUN JIeHb, MPEJOCTAaBUB UM IepeueHb 3Tux Mep. Cremayronmm
BOIIPOCOM MOET OBITh 3(PPEeKTUBHOCTHh 3TUX Mep. W B 3aKkitoueHuu, Kak 1o
MHEHHIO OIpPaIlIMBAEMbIX MOXKHO PacUIMpUTh NepedeHb Mep Oe3omacHocTH. [1o
OKOHYAHMHM aHKETUPOBAHUS MBI IMOJYYUM pe3yJbTaT, KOTOPHIH HEOOXOIUMO
OyIneT M3NOXKHUTh B pabOTe B MPOIEHTHOM COOTHOIICHHUU, OTPa3UTh MHEHUS
OMpaIUBAaEMbIX TI0 BOMPOCAM AHTHKOPPYMIIMOHHBIX Mep OE30MacHOCTH.
AHkeTy U1 coopa nHGOpMAIIMK MOYKHO PaCcIpOCTPAHUTD IBYMs CIIOCOOaMM: HA
MaTepuaibHOM HOCHUTEJE, a TaKXKe IMOCPEACTBOM ceTu HHTepHeT uepe3 calT
Google Forms, myTem pacnpocTpaHEeHHUs CChUIKH Ha aHKETY 4epe3 COTPYIHUKOB
noapazaeneHuii Y ®CHH.

CrnenyromuyM METOJ0M MOCIYXKUT METOJI CTaTUCTUYECKOW KOppEssIuH.
[Ipu ucnonp30BaHUU JAaHHOTO METO/Aa, HEOOXOUMO Pa3BesATh TaK HA3bIBACMbII
«mu@d» 0 TOM, 4TO, YeM HIKE 3apabOoTHas IJIaTa COTPYIHUKOB UCTIPABUTEIbHBIX
YUPEKJICHHUM, TEM BBIIIE YPOBEHb KOPPYIIMU CPEAU COTPYIHUKOB. [[1s aTOTO
HEOOXOJMMO TMPOAHATIU3UPOBATH CPEAHIO 3apabOTHYIO ILIATy MJIAJIIIETO,
CpPeAHEro W CTapIllero HavalbCTBYIOIIETO cocTaBa 3a mnociennue 10 jer u
COCTOSIHUE KOPPYMIUU 3a 3TOT MEPUOJ BPEMEHH.

C nomol1p0 METo/a aHaIu3a, Mbl CMOKEM BBIICJIUTH YACTH CUCTEMBI MEP
0e30macHOCTH, JaTh WM XapaKTePUCTUKY M M3YyYUTh WX, a TAKXKE YSICHHUTH
3aja4H, MOCTABJICHHbIE PYKOBOJUTETIEM, u ONPEIEIIUTh 1eib
(GYHKIIMOHUPOBAHUS CHUCTEMBI, OMPEACTUTh TOJCUCTEMY 3aJad, KOTOpHIC
HEOOXOJAMMO BBITIOJIHUTH JUIsI TOTO, YTOOBI 00€CIeunTh HamboJee YCIENTHOe
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TOCTIDKCHUE €M, OMPENCTUTh KOMIUIEKC MEpPOIMPHUSITHH, 00ECIeUMBAIONTNX
BBITMIOJTHEHUE KaKJOW M3 3a/1ad, ONPeAeTuTh (PaKkTOphl BHEIIHEH U BHYTPEHHEH
CpeIbl, BIUAIOIMNE Ha (YHKIIMOHUPOBAHUE CHCTEMBI, ONPEACITUTh KOJIHMUECTBO
TpeOyeMbIX U UMEIONUXCS pecypcoB. Ho HENMb3st OTAENATh aHau3 OT CHHTE3A.
[TocpencTBoM CcHHTE3a, MBI CMOXXEM TIOHATH, KaK B3aMMOCBS3aHBI MEPHI
0€30IMMacCHOCTH JPYT C APYTOM.

Hcnons30BaHne CUCTEMHO-CTPYKTYPHOTO METOJa TOXE HEOOXOAMMO,
MOCPEJICTBOM HETO MBI CMOXKEM IMPOAHATM3UPOBATH OOIIYIO0 CTPYKTYPY MeEp
0€30macHOCTH, a TAaK)Ke UX KIACCU(PHUIIMPOBATH IO Pa3TUIHBIM OCHOBAHUSIM.

[TocpencTBoM (HOpMaATBHO-IOPUIUIECKOTO METO/Ia MBI CMOXKEM YSICHUTH
CyTh ¥ 3HAYMMOCTh 3aKOHOB WJIM MHBIX HOPMATHUBHBIX aKTOB, UCXOMS W3 UX
COOCTBEHHOTO COJIEP>KaHMUS.

CpaBHHTEIHLHO-TIPABOBOM METOJ MCCIICIOBAHUS MBI MY>KEM HCIIOJIb30BaTh
JUISl M3Y4YEHUs TPABOBBIX CHCTEM HWHBIX TOCYAApCTB, MYTEM COIMOCTABJICHHUS
HOPM HaIllMOHAIBHOTO 3aKOHOIATENIbCTBA U 3aKOHOIaTEIhCTBA APYTUX CTPaH.

[Ipumensis B Hamedr paboTe MCTOPUYECKUH METON, MBI MOXKEM
o0OpaTUThCA K TEKCTaM TMEPBOMCTOYHUKOB, M3YYHUB HMX MBI CMOXEM HaWTH
JI0Ka3aTeNbCTBA, (PAKThI, COOBITUSI HEOOXOAUMBIE JJISI UCCIICIOBAHUSI.

C mnoMompblO METOMAa aHAJOTUM MBI CMOXKEM MPOaHaIU3UPOBATh
AHTUKOPPYIIIMOHHBIE MEPhI OE30MACHOCTH B PA3IUYHBIX MPABOOXPAHUTEIHbHBIX
opraHax HaIllero rocyaapcTBa.

HemanoBaxHbIM OYIET SBISITHCS TEPMEHEBTUUSCKUA METOJI, TaK KaK HaM
HEOOXOJAMMO YSCHHWTHh M TOHATH, YTO TakKoe Mephbl Oe3omacHOCTH. Kareropus
AHTUKOPPYIIIMOHHBIX Mep O€30MacHOCTH HOCHUT CIIOKHBIM XapakTtep. Tak B
cBoer pabote I1.B. Temnsmuu paszbscHsET, 4YTO Mepbl 0€30MaCHOCTH — 3TO
«MEepbl HEKApaTeJIHLHOTO OTPAaHUYCHHS TOBEACHHS (U3HUCCKHUX, NEATCITLHOCTH
IOPUANYECKUX JIMIl, OpraHU3alMi, OOBEIWHEHUN, COIMAIBHBIX TPYNI WU
rocyJapcTB, MPUMEHSIEMBbIE CHEIUATBHO NJIsi MPEJOTBPAIECHUS BPEIOHOCHOTO
BO3JICHCTBUSI  OMPEJCICHHOT0 MCTOYHUKA TIOBBIIEHHON OMAcCHOCTU JIMOO
orpakieHusi OOBEKTa YCUJIEHHOM OXpaHbl OT BPEAHOTO BIMSHUS JIFOOBIX
HMCTOYHHUKOB omacHocTu» [1, ¢. 69].

Takum 00pa3oMm, MOXHO cJieJaTh BBIBOJ O TOM, YTO MpEIJIOKCHHAs
METOJIOJIOTHUSl  SIBJISIETCST HEOOXOAMMOM I BCECTOPOHHETO W3YYEHUS W
YSICHEHUS aHTUKOPPYIIIHOHHBIX Mep O€30MaCHOCTH COTPYIHUKOB U PaOOTHHUKOB
UCTIPABUTEIBHBIX YUPEIKICHUN.

Cnucok aureparypsl
1. Temnsawmun, II.B. AHTUKOppYNIIMOHHBIE MeEpbl  0€30MaCHOCTH
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VY cn0BHO-TOCPOYHOE OCBOOOKIEHUE OT OTObIBaHUS HakazaHus (najiee — Y O)
NpeicTaBisgeT co00M OAHY M3 TMPEAYCMOTPEHHBIX 3aKOHOM MEp MOOIIPEHUs
OCYXKJICHHBIX, KOTOpas HaIlpaBleHAa HAa CTUMYJHUPOBAHHE 3aKOHOIOCITYIIHOTO
MOBEJICHUS OCYXIEHHBIX U peryiupyercs HopMamH, 3akperieHHbiMU B YK, VIIK n
YUK. Ucxonas u3 nojioxkeHui, coaepxkammxcss B 4. 5 c¢r. 79 YK PO npumenenue
JTAHHOT'O MHCTUTYTA BO3MOXHO TaKXK€E U K OCYKJCHHBIM K MOXU3HEHHOMY JUIICHUIO
CBOOO/TBI.

MarepuanbHbIM OCHOBAaHUEM CIIYXKUT MPU3HAHUE CYJIOM TOTO, YTO JIUIO HE
HY)KJIaeTCS B JAJIbHEHUIIIEM OTOBIBAHMH HAKA3aHHS U BOBMECTHIIO BPEI, KOTOPBINA OBbLT
MIPUYUHEHHBIM COBEPILICHHBIM MM MPECTYHHBIM ACSHUEM B YCTAHOBJIECHHOM CYAOM
pasMmepe.

dopMarabHOE OCHOBAaHHE TPEACTABISIET (PaKTUYECKOe OTObIBAaHUE JIMIIOM
HaKa3aHUs B BUJIC JIUIIIEHHS CBOOOIBI CPOKOM HE MEHEe 25 JIeT.

B nacrosiiee Bpemst B Poccun nniia, ocyKA€HHBIE K MMOKU3HEHHOMY JIUIIEHUIO
cB00OJBI, eme He ocBoOokaamuck nmo YO [1; c. 44]. CoBepiieHHO MO-Ipyromy
0o0CTOSIT Jiela B HEKOTOPHIX 3apyOexHbIX cTpaHax. Camol pacmpocTpaHEHHOU
dbopmoit VIO B psime eBponedcKuX CTpaH IS JIMI, OCY>KJICHHBIX K TOKH3HCHHOMY
JUIICHUIO CBOOOIBI, ABJISIETCS OCBOOOXIeHue moA Hamzop. Jannas ¢opma YO
MIPEJCTABIIAET CBOCOOPA3HBIM OTOOP 3aKIIOUECHHBIX JJIS JOCPOYHOTI'O OCBOOOXKICHMUS,
a TaKXke OCYIIECTBICHUE HAOJIOACHUS 3a HUMHU Mocje ocBoOoxaeHus. [IpoBens
aHaJIM3 MPaBOBOro perynupoBaHus npumeHeHuss YJIO B 3apyOeHBIX CTpaHax
MOXHO OTMETUTb, YTO MaTepUaIbHBIM OCHOBAHHMEM JAaHHOTO MOOIIPUTEIIHLHOTO
MHCTUTYTA SBJISIETCS CIEIYIOIIEe MOJ0XKEHHE:

— JUI0 MOXET HECTM OTBETCTBEHHOCTh C Y4YE€TOM HMHTEPECOB
oOmecTBeHHOM O6e3omacHocTH — cTaThs 57 YK I'epmanumy;

- UMEIOTCSA BECOMBIE CBEJICHUS O COLUAJIBHOW peafanTalliid OCYKJIEHHOTO
— crarbsa 132-23 YK ®paninuuy;

- OopraH, Ha KOTOPbII BO3JIOXKEHA OOS3aHHOCTb PEIIMTh JAaHHBIM BOIPOC,
MPU3HAET, YTO KOHKPETHBIM OCYXIEHHBIM Bea ce0s XOpolo MU TOTOB TMOCIHE
OCBOOOK/ICHUS BBIIOJIHUTD MPEANUCAHUS — YTOJOBHBIE KOJEKCHI OTACIBHBIX IITATOB
CHIA.

Takxe omnpeneneHHblil nHTEpeC npenacrasiser aeictByromuii B CIIA 3akon
MeraH, CyIIHOCTh KOTOPOTO 3aKJIOYaeTcs B HWH()OPMUPOBAHWHM TpaklIaH, O
MPOXKUBAIOMINX PSAOM JIMIAX, COBEPIIUBIIMX CEKCyalbHbIE MPECTYIUICHUS U
JIOCPOYHO OCBOOOKISHHBIX U3 MECT M30JISAIIUN OT obmecTBa [2; ¢. 188].

HenpumeHeHre 3aKperjieHHOW B YTOJIOBHOM 3aKOHOAATEIbCTBE BO3MOXKHOCTHU
YO niis oCY>KIEHHBIX K MOXU3HEHHOMY JIMIICHUIO CBOOOABI OOYCIOBICHO PSIOM
pUYMHAM.

Bo-niepBbIX, OTCYTCTBHE 3aKOHOAATEIBHOTO 3aKpEIJICHUS KPUTEPHUEB, IS
OTIPE/ICJICHUS TOTO, YTO JIMIO OOJIbIe HE OYyJET HYKAAThCA B OTOBIBAHWU HaKa3aHMUS,
B LIEJIIX €ro UcIpaBiieHus. B HacTosinee BpemMs yueHble OTMEYAIOT, YTO MPU3HAHKE
cynoM Toro (akrta, YTO JMII0O HE HYXJAeTcs B JajbHedIIeM OTObIBAHUU
MO>KU3HEHHOTO JIMIIEHUsI CBOOO/IbI, OCHOBAHO TOJILKO Ha COMHUTEILHOM OTCYTCTBUU
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3JIOCTHBIX HapYIIEHWl CO CTOPOHBI OCYXIEHHOTO YCTAaHOBJIEHHOIO IMOpsIKa B
JAHHOM TIEHUTEHLIMAPHOM yUpexaeHuu [3].

Bo-BTOpBIX, yCnoBussMH 1151 IpuMeHeHuss HHCTUTyTa Y J1O sBisercs oTObITHE
B MECTax MCIOJHCHHS HaKa3aHWUW HE MeHee 25 JIeT U OTCYTCTBHUE 3a JIAHHBIM MEPHOJ
KaKUX-JTMOO 3JI0CTHBIX HApyIICHUH, YTO JOBOJIBHO TakKd MPOOJEMaTUYHO B
JIEHCTBUTEIILHOCTH.

B-TpeTbux, KOHTUHIEHT 3aKJIFOYEHHBIX, OTOBIBAIOIINX MMOKU3HEHHOE JIUIIICHHE
CBOOOJIBI, TIO COIHAIBHO-TICHXOJOTUYECKHUM U YTOJIOBHO-TIPABOBBIM TIPH3HAKAM
MPEACTABIISIET COO0M OOJIBIITYIO OTIACHOCTH JIJIs1 OOIIIECTBEHHOTO TIOPSIKA.

HeBo3moxHocTh  peanmu3ammu YO  Takke BbI3BAaHO  3alpeToM  Ha
oTpesecHHbBIC NEUCTBHUs JHIa (HAmpuMep, MPUOIMKATHCA K JCTCKAM CajiaM,
IKOJIaM, I  HEKOTOPhIX  KaTeropuil  NPECTYMHUKOB K  ONpPEACICHHBIM
oOmecTBeHHBIM MecTaMm). Ha Hamr B3misif, B NEPCHEKTHBE Pa3BUTHSL YTOJOBHO-
WCTIOJIHUTEILHOTO  3aKOHOJATENIbCTBA  CYIICCTBYIOIIAS — MPAaBONPUMEHUTEIbHAS
MpaKkTHKa, B 4aCTU NpUMEeHEeHUs HMHCTUTyTa YO momkHa COXpaHUTHCS, TaK Kak
CHATHE 3allpeTOB M OCBOOOXKJICHHE U3 MCIPABUTEIBHOTO YUPESKJACHUS MOTYT
CIIOCOOCTBOBATH MIOBTOPHOMY COBEPIIICHUIO MPECTYIICHHUS.
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VJIK 363
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AHHOTAIMSI: B CTaTb€ pPACCMOTPEHbI HEKOTOPBIE AaCIEKThl IPUBICYECHUS
OCYXJIEHHBIX K OOIIECTBEHHO IIOJIE3HOMY TpPYAY, MNPEANOChUIKM K CO3JaHUI0
MEXaHU3MOB  CTUMYJIMPOBAaHUS  OCYXKICHHBIX K  BBIIOJHEHUIO  TPYIOBBIX
00s3aHHOCTEN B YCJOBUSAX OTObIBaHUS Haka3aHus. Ocob0oe BHUMAaHUE YIEIEHO
3aKOHOJIATEIbHBIM  HOBHIECTBAM B  O0OJACTM  MEHUTEHLMAPHOM  mpolauuu
OCYXJEHHBIX, B YaCTHOCTH Ba)KHOCTH OOIECTBEHHO MOJIE3HOI'O TPYJa KaK CpEJCTBa
UCIIPABJICHUS OCYXIEHHBIX, B €r0 MPAaKTUYECKOM 3HAYCHHH.

KuroueBble cjoBa: Tpyld, OCYXKACHHBI, TEHUTEHUUApHas Mpoodalus,
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Abstract: the article discusses some aspects of attracting convicts to socially
useful work, prerequisites for creating mechanisms to stimulate convicts to perform
work duties in conditions of serving a sentence. Special attention is paid to legislative
innovations in the field of penitentiary probation of convicts, in particular the
importance of socially useful work as a means of correcting convicts, in its practical
significance.
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B cootBerctBUU co cT. 9 YUK P® 0011ecTBeHHO MOJE3HBIM TPYA SIBIASETCS
CPEACTBOM MCIIpaBIICHUsI OCyxJAeHHbIX. B cBoe Bpems H.A. CtpyukoB mnmcan:
«JIrobot Tpyn, B TOM 4YuCI€ M TPYA OCYXICHHBIX, SIBISETCS OJHOBPEMEHHO
AKOHOMHUYECKOH, IPAaBOBOM U IE€NarornuecKkor kareropuen. IMeHHo tak BeICTynaer
OH B MPOLECCE UCTIPABUTENBHO-TPYIOBOTO BO3AeHCTBUD [1, c. 97].

[IpuBrieueHre K TPYyAy OCYKJICHHBIX OCYILIECTBISICTCS B MPUHYAUTEIHLHOM
nopsinke (4. 1 cr. 103 YUK PD), a oTka3 oT paboThl win mpeKkpamieHne padboTel 6e3
YBOKUTEIIBHBIX TMPUYUH SBJISIIOTCS 3JIOCTHBIM HAapyIICHUEM MOpsaKa OTOBIBAHUS
Hakazanus (4. 1 ct. 116 YUK P®). B Hacrosiiee Bpems CyliecTByeT HEOOXOIUMOCTh
CTUMYJIMPOBAHUS K TPYIY OCYKJICHHBIX, TAK KaK Ha MPAKTUKE BCE €IE BCTPEUAIOTCS
cilydau oTkKasza oT paboThl [2]. B HacTodiiee BpeMs Tpya B YCIOBHUSIX OTOBIBAHUS
HAKa3aHWUsSl XapaKTepU3yeTCs CIEIYIOIIUMHU KPUTEPHUSAMU: |) OCYXKIEHHbIE HMEIOT
paBO Ha OIUIATY TPYJa; 2) NPEeAOCTaBIISIIOTCS €KETOAHBIE OTIYCKA; 3) YCTAHOBJIEHBI
JIOTIOJTHUTENIbHBIC TapaHTUH ONPEEICHHBIM KaTErOopusM TpaxaaH; 4) 3aKperieHbl
HEKOTOpbIE 0OCOOEHHOCTH MPOU3BOCTBA TpyAa. K mocieHuM MOKHO OTHECTH:

- yCTaHOBJIEHHas TpaduKaMud CMEHHOCTH MPOJODKUTEIBHOCTh pPadoyvero
BPEMEHU;

- 3a4eT pabouyero BPEMEHU B TPYAOBOM CTaX;

- 3aMpeT NPUBJICUYCHUS JIUII, OTOBIBAIOIIUX HAKa3aHUS B TIOpbMax, K TPYAYy BHE
UCIIPAaBUTEIBHOTO YUPEXKIECHUS (TIOPbMBI);

- BO3MOYKHOCTb MPHUBJICUCHUS OCYKJICHHBIX K paboTaM 0e3 OoriaThl Tpya.

AHanus YTOJ0BHO-UCTIOTHUTEIBHOTO 3aKOHOJATEILCTBRA, Hay4YHOU
JUTEpaTyphl MOKa3all, YTO B HACTOSIIEE BPEMsl YrOJIOBHO-UCIIOJHUTEIbHAS CUCTEMA
HYKIA€TCS B YETKOM MEXaHHM3ME€ CTUMYJISLMHU >KEJIaHUS OCYXIEHHBIX K TpPYIy.
HeobxoaumocTh B TaKOBOM 0OOYCJIOBJIEHA TE€M, YTO TPYJA OCYKICHHBIX HECOMHEHHO
HaWJET OTpaxeHue B OyAYIIUX MPOIECCax COIMAIbHON alalTallid U peaOuINTaI|H.
DTO CBSI3aHO C TEM, YTO OIBIT U HABBIKH, MPUOOPETEHHBIE B TPYJOBOM IPOIIECCE B
YCIIOBUSX OTOBIBAaHUSI HaKa3aHWs, MOTYT OBITb MPHU3HAHBI COOTBETCTBYIOIIUMHU
YUPEKACHUSAMHU  TIOJIOKUTEIbHBIMU  (DakKTOpaMu TIpU  pElIeHWH BOMpoca O
TPYJIOYCTPOMCTBE YeOBEKa, OTOBIBIIIETO HaKa3aHUE.

CTouT OTMETUTD, YTO MOMBITKA WHCTUTYLHMOHAIM3UPOBATh UHIAUBUIYATHLHYIO
IporpaMMy HCIIOJHEHUS HaKa3aHUs JUI, OOpa3lOBO BBIMOJHSAIONIUX TPYIAOBBIC
00s3aHHOCTH, HAXOAST CBOM OTpPaXEHHUs B TpyJax HEKOTopbIX yueHbix. Tak, I1.B.
TennsunH BeIACISIET 00pa3I0OBOE BBHIMOJHEHUE TPYIOBbIX 00SI3aHHOCTEH, UICKPEHHEE
CTpeMJIEHHE K TPYAy OJHUM U3 (PAKTOPOB, HHAMBUIYAUTUIUPYIOUIUX YCIOBHUS
OTObIBaHUSI HaKa3aHWs, JEXKallMM B OCHOBE KOHIICNIUA WHIAUBUIYATHHOM
MpOrpamMMbl OTOBIBAaHUS HaKa3aHUSI OCYKICHHBIMH [3].

Heobxoanmo otmetuts, uto 6 despans 2023 roma 6b11 puHAT DenepanbHbIi
3ak0H Ne 10-®3 «O mpobanuu B Poccuiickoit denepanumy, COrIacHO KOTOPOMY
OJIHUM W3 OCHOBHBIX HANpPAaBJICHUN MPOOAIMH B OTHOIICHUH OCYKICHHBIX SBIISIETCS
MOJATOTOBKA OCYXXJICHHBIX K OCBOOOXKICHHIO W3 YUPEKICHUH, HCIIOTHSIIONIX
HaKa3aHusi, M OKa3aHUE OCYXJICHHBIM COACHCTBHUS B MOJYYEHUU COIUATBHOMN
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MOMOIIH, TPYAOBOM M OBITOBOM YyCTpoiicTBe. JlaHHOE HampaBieHHE peau3yeTcs ¢
MOMOIIBIO CIEUUATFHOTO MEXaHW3Ma, B3aUMOJCHCTBUEM MEXIY OCYXKIECHHBIM U
aIAMUHUCTpALIMEN YUpeKICHUsI, UCTIONHSIONIETO HaKa3aHUe B BUJE MMPUHYIUTEIbHBIX
paboT win JauiieHust cBo0oabl. Tak, OCYXIEHHBIN K MPUHYIUTEIbHBIM padoTaM WM
JUIICHUIO CBOOOIBI B CPOK HE TMO3/IHEE JCBSITH MECSIEB 10 UCTCUCHUS HAaKa3aHUs, a
€CJIM CPOK HA3HAUYEHHOT'O HaKa3aHUsl MEHEE JCBATHU MECSIEB, TO MO NMPUOBITUH B
yupexJeHre, HUMEET MpaBO TMOJaTh 3asBlIEHHE 00 OKa3aHUU COJCHUCTBUS B
peconan3aIiy, COIMaTbHON aJanTalyy, CONHAIBHON peaduIuTau. Y Ka3aHHOE
3asBJICHHE PacCMaTpUBAETCA B TPUIUATHIHEBHBIN CPOK, [0 UTOTaM PACCMOTPEHUS
KOTOPOTO  NPUHUMAETCS  pelieHne 00 HMHAUBUAYaJbHOW  HEO0OXOIUMOCTHU
OCYKJIGHHOTO K OKa3aHUIO €My COJEHCTBHS, U B CITy4ae MOJOKUTEIBHOTO PEIICHUS B
JECSTUIHEBHBIM CPOK YTOJIOBHO-HUCIIOJHUTENBHON HHCHIEKIUEeH MOATrOTaBINBACTCS
WHANBHUAyaIbHAS IPOrPaMMa.

ComnuanpHass TOMOIIb U COJEUCTBUE B TPYAOBOM YCTPOMCTBE MOMKET
BbIp@XaThCsl B ClEAyloImeM: 1) opraHusanus NOJydyeHus MNpodecCHOHAIBLHOTO
oOpa3oBaHusl; 2) COACMCTBIE B OJIYyYEHUHU BbICIIET0 00pa3oBaHus; 3) COAEHCTBUE 110
TPYAOYCTPOMCTBY ML, OTOBIBIIMX Haka3aHHe; 4) MpenocTaBieHue MHPOpMaLUU O
JOJDKHOCTHBIX JIMLAX M YUPEXKACHUAX, B KOTOPbIE MOXKET 0OpaTUTHCS OCYKIECHHBIN
nocie oTObIBAaHUS HaKa3aHUs; 5) OTKPbITHE MHIUBUAYAJIbHOTO CUETa U MPUCBOCHUE
UHAMBUIYaJIbHOTO  HOMEpa  HaJOroIUIaTeNbluKa, OoQOpMJIEHHE  NaclopTa,
MEHCUOHHOTO YJOCTOBEpEeHHs; 6) B YCTAHOBJICHHBIX CIy4asx oOecredyeHue
€IMHOBPEMEHHBIM JICHEKHBIM MTOCOOHEM.

[Tompa3zymeBaeTcsi, 4YTO YKa3aHHBIH MEXaHHM3M TIO3BOJUT OCYKIEHHOMY
MPaBIWIIBHO OLEHUTh TMPEJOCTABICHHYI0O BO3MOXHOCTh TPYAWUTHCSA, BaXXHOCTH
MpOPECCHOHAIBHOTO OOyYEHHs] B CTEHaX HCIPABUTEIBHOIO YUpPEKIACHUS. ITO
JOCTUTAETCA KaK U B XOJI€ Pa3bsICHEHHS MPaB OCYKJACHHOMY, B YaCTHOCTU Ha MOJavy
YKa3aHHOTO 3asBJICHUS, TaK U IOCJIe OTOBITUSA HaKa3aHWUs B BUJAE MPEIOCTaBICHHBIX
rapaHTdii  Kak  CO  CTOPOHBI  YIOJIOBHO-UCHOJHHUTENbHBIX  WHCHEKIUH,
OCYIIECTBISIOIIUX TMOJArOTOBKY HWHAMBHIYAJIbHBIX MpPOTrpaMM IO COLHUAIbHON
ajantauud W peabuiuTallMM, TaK U CO CTOPOHbI HMHBIX TOCYJapCTBEHHBIX U
HETrOCYJapCTBEHHBIX YUPEXKJECHUH, KOTOpble B MEPCIEKTHBE OyAyT NPUHHUMATh
y4acTHE B MpOIlecce MOCTIEHUTEHIIMAPHOM npolanuu.

Taxum 00pa3om, 3aKOHOJaTEIbHOE HOBOBBEIEHUE TI03BOJISIET CHOPMUPOBATD Y
OCY)KJICHHBIX JIOJDKHOE BHUMAaHHE K TPYIY, CIEJICTBHE Y€MYy MPOIECCHl COLMATbHON
aJanTalyy U peaduiMTanuy OyayT MPOTeKaTh 3HAUUTENBHO JeT4e. DTO MPOSBISETCS
U TP PACcCMOTPEHUU CYIaMH XOJaTailiCTB OCYXKIEHHBIX Ha YCJIOBHO-IOCPOYHOE
ocBoOoxkaenue. Tak, Kypckuii o0macTHOW cCyl, paccMaTpuBas amneuISIHOHHYIO
xano0y TpaxmannHa [., mpu OOOCHOBaHMHM CBOETO pEHICHHS 00 OCTaBICHUH
aneuUIALMOHHON  KanoObl  0e3  YJIOBJIETBOPEHUS  NPUBOJIUT  «HE  BCernaa
100POCOBECTHOE OTHOIIIEHUE K TPYAY» B KaUeCTBE apryMEHTa, CBUACTEIbCTBYIOIIETO
O HEBO3MOXXHOCTH MPUMEHEHUS YyCIOBHO-IOCPOYHOTO OCBOOOXKIEHUSI B OTHOIICHUU
ocyxzaeHHoro [4]. bonee Toro, Hapsay C BBITIOJHEHUEM TPYAOBBIX OOS3aHHOCTEH,
BO3MOXHO OCBO€HHE mpodeccuid U CIEeNHATIbHOCTEH, 4YTO, HECOMHEHHO, Oymer
ABIIATHCSA TOJIOKUTENBHBIM OIBITOM Ha 3Tane MOCTHEHUTEHLIHAapHOW mpodanuu
OCY>KJICHHBIX.
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B coorBerctBun ¢ Koncturynmenn P® kaxaomMy 4enoBeKy M TIpaKIAHUHY
rapaHTUPYETCs 3allUTa €ro npas U cBo0O, B TOM YKCJIE ITpaBa Ha MOJIOBYIO CBOOOAY
U TIOJIOBYIO HENPHUKOCHOBEHHOCTbh. JIt000€ HMBHIM30BaHHOE 00IIECTBO oOeperaer
YEeCTh M JJOCTOMHCTBO JIMYHOCTH KaK CUMBOJI COOCTBEHHOH uecTH, a 3(pPEeKTUBHOCTD
ATOM 3alIMTHI BBICTYNAET MOKa3aTesIieM €ro KyJIbTypsl [1; ¢.38].

OnHoit W3 1eNed YrojaoBHO-UCTIOJHUTEIBHOM CHCTEMBbI COIVIACHO cTaThe |
YUK PO sBusercs ucnpaBieHUE OCYyX AEHHbIX. CIpaBeIIuBO 3aMETHTh, YTO IS
KOKIOM KaTeropuM OCYKIEHHBIX 3a Ty WIM HWHYIO TpynIy HpecTyIUICHHH,
HEOOXOAMMO NMPUMEHEHUsI CBOCOOPA3HBIX MEp BO3AECUCTBUS, JJI UX HUCIIPABICHUS U
OpeayNpeXICHUs] COBEPILICHUS IPECTYIUICHUN B Oy Ty1leM.

Ha 3naummocth muddepeHnmanyy yciaoBUi OTObIBaHWSA HaKa3aHWM, Kak
HEOTBEMJIEMOT'O 3JIEMEHTA IPOTPECCHUBHOM CHUCTEMBI, KaK JUIsl JTOCTHKECHHS LENeH
yrojoBHoro Hakazanus (4. 2 ct. 43 YK P®), tak u j1s ueneid u 3agad yrojoBHO-
UCIIOJIHUTENBHOTO 3akoHoaarenbctBa (ct. 1 YUK P®D), ykazpiBaeT TO, 4TO
noyioxkeHus: o JauddepeHuranuy ¥ WHIUBUIyAIU3alMU WCIOJHEHUS HaKa3aHUU
3aKperuieHbl B KoJieKce B KauecTBe NpuHUUIOB (cT. 8 YUK P®), T. e. oHU sBisIOTCA
OCHOBOIIOJIATAIOIIMMHA HJEIMHU, Ha KOTOpPBIX Oa3WpyeTcsi BCS paccMaTpuBaeMas
oTpaciib npasa [2; c.45].

[IpennaraeM paccMOTpeTh YCIOBHs OTObIBAaHUS HAaKa3aHUS OCYKIECHHBIMU 32
MpeCTyIieHus, mpeaycMoTperHble TiaBoir 18 YK P®.  VYcnoBus orObiBaHus
HaKa3aHWUs MPEICTaBISIOT COOOW YperylupoBaHHbIE YTrOJOBHO-UCHOIHUTEIbHBIM
3aKOHO/JATEIbCTBOM IIPaBUJIa TMOBEIEHUS CYOBEKTOB YTOJIOBHO-HUCIIOJHUTENBHBIX

175



MPABOOTHOLICHUM, a TaKKe CHUTYyallMH, OOCTOSATENIbCTBA, OOCTAHOBKY B MpoOIlecce
WCIIOJIHEHUS, OTOBIBAaHUS Haka3aHus [3; ¢.132].

HecomHeHHO, HEOOXOIUMO OTMETHUTb, YTO JAaHHAs KaTETOpUsl OCYKIECHHBIX
OyZeT moJib30BaThCsl BCEMU IpaBamu, npenycMoTpeHHbiMu YUK PO (rnasa 2), HO
BCE )K€ B OTHOLIEHUU HUX JIEHCTBYET PsIJl ONPEIEIIEHHBIX OCOOEHHOCTEM.

[TepBoii 0COOEHHOCTBIO SIBISETCA BO3MOXHOCTH MPOXOXKACHUS OCYKICHHBIM
crapie 18 jeT 0CBUAETENbCTBOBAHNUS KOMUCCHEN Bpade-IICUXUATPOB B LEIAX U II0
OCHOBaHUAM IpeycMoTpeHHbIM cTaTher 18 YUK P®. Takoe ocBuneTenbCcTBOBaHUE
3a4acTyl0 HEOOXOIUMO sl YCICIIHOM JanbHEHIeH peconnain3anuu OCyKIeHHOTO
Y BO3MOXHOCTH NPUMEHEHHSI K HEMY M€p, CMATYAIOMIMX HAa3HAUYEHHOE HaKa3aHHeE.
Becs mpouecc MOArOTOBKM M HMPOBEACHHSI OCBHIETEIBCTBOBAHMS BO3JAaracercs Ha
aAMUHUCTPALMIO UCIIPABUTEIBHOTO YUPEIKICHUA.

Eme ogHa ocOOEHHOCTh BBIPAXKAaeTCs B MPOILEAYpEe NMPUMEHEHHH K JTaHHOMN
rpynne OCy>KJIEHHbIX MHCTUTYTa YCIOBHO-JOCPOYHOTO OCBOOOXAECHUSA, TaK KaK IpU
nojavye xojaraiictBa Ha npuMeHeHue YJIO He0OXOIMMO TakKe IPHUKIIAJbIBATh
3aKJIF0YEHHUE JICYAIlEero Bpaya, B TE€X CIydasx, KOrja JHUI0 NPU3HAHO CTPAJAIOIINM
paccTpoCTBOM CEKCYyaJIbHOTO NpPeanouTeHus (rnenoduimeii), He HCKIOYaroluM
BMeHsieMocTH. [lo HamieMy MHEHUIO, JaHHOE€ TpeOoBaHHE HEOOXOAUMO st
yCcTaHOBJIEHMsS (akTa, 4YTO JajpHeilliee TNpeOblBAHME B  HCIPABUTEIHLHOM
yUpEKIEHUH OO0JIbIIE HE MPEICTABISAETCS HEOOXOAUMBIM.

Takke Henb3s OCTaBUTh 0O€3 BHUMAHUS BONPOC OOECIEUEHUs JIHYHON
0e301acHOCTH OCYK/ICHHBIX 3a MPECTYIICHUS IPOTHUB MIOJIOBOM
HEMIPUKOCHOBEHHOCTH, IOTOMY KakK B CYIIECTBYIOIIEH MPAKTUKUA HUCIHOJHEHHUS
CJIOXKUJIACh TEHACHIIMS HA OKa3aHHE TICUXOJIOTHYECKOTO U (PU3NYECKOTO JIaBJICHUS Ha
JAHHYIO KaTE€rOPHIO JIUI CO CTOPOHBI IPYTUX OCYKJACHHBIX.

Bormpoc 6e30nmacHOCTHA TaHHOW KaTErOpUHU OCYKJIEHHBIX, 110 HAIlIEMy MHEHHIO,
HEOOXOAMMO pelaTh MyTeM CO3JaHUsl OTACJbHBIX HCIPABUTEIbHBIX YUPEKICHUN
(Y4aCTKOB TaKMX YUYPEXIECHHW) JUIS JIML, BUHOBHBIX B COBEPUICHUU NPECTYIUICHHUM
OPOTUB TMOJIOBOM HEMPUKOCHOBEHHOCTH, JHOO U30JMPOBaHUS HMX OT JPYrux
OCYKJICHHBIX B pPaMKaX OJJHOTO YUpEeKACHUs (BBbIAECICHUE OTAEIbHBIX KaMep, OJI0KOB
U MECT JIJIS TIPOTYJIOK).

[IpaBuna BHYTPEHHEr0 pacHopsKa UCIPABUTENBHBIX YUPEKICHUN U MPABUI
BHYTPEHHETO pacHops/iKa HCIPaBUTEIbHBIX LIEHTPOB YIOJOBHO-UCIOJHUTEIBHOM
CUCTEMBI, yTBEpXKAECHHbIE mnpukazomM Munrocta Poccum ot 04.07.2022 N 110,
peIycMaTpUBaET TOJBKO OJHO MOJOKEHHUE, OTHOCSIIMECS K JAaHHOW KaTeropuu
OCYXJCHHBIX: MIPOXOXKIACHUE 00s13aTeNBHOMI rOCyJapCTBEHHOMN T€HOMHOU
pEerucTpalry, 4TO Ha HaIll B3IJISIT HAIIPABJICHO HA UCIPABJICHUE OCYXIECHHOTO, T.K. B
Clly4ae MOBTOPHOTO COBEPIIEHHUS MPECTYIUICHUS, €r0 MOUCK HE COCTaBUT TpyJa AJis
IPaBOOXPAHUTEILHBIX OPTraHOB.

Takske U1l yCIIEIIHOr0 UCIPABJICHMS TaHHOM KaTErOPUH OCYKJIEHHBIX, HAa HAIIl
B3IJIS[, MPEJCTABISAECTCS BO3MOXKHBIM ITPUMEHEHUE BO3MOYKHOCTEH COBPEMEHHOMU
HAyKH, JUIsI OTCJIEKHUBAHUS MECTOMOJIOKEHUSI OCBOOOIMBIIETOCS M3 MECT JIMIICHUS
cB00OAbI. Onupasich Ha YCHEIIHbIM OMBIT B 3apyOEKHBIX TOCYIapCTBaX, TAKUX Kak
Apcrpanms, CIIA, ®panums u BenukoOpuTaHus, MOXHO clelaTh BBIBOJ, YTO
OTCJI)KUBAHUE OCBOOOAMBILKXCS JIUIL TTOJIOKUTEIBHO BIMUAET HA UX UCHpaBieHUE [4;
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c.77]. Tak, HanpuMep, B JIATBUICKUX UCIIPABUTENBHBIX YUPEKICHUIAX «IIPUMEHSIIOTCS
CIelualbHble IPOrpaMMbl KOPPEKLHH COLMAJIBHOIO IOBeJAeHUs. B kadecTse
TAKOBBIX  HCIIOJIB3YIOTCA IPOrPAMMSBIL... JUIsI  HPECTYNHUKOB, COBEPLIMBLIMX
MPECTYIICHNE MPOTHB MOJIOBOH HEMPHUKOCHOBEHHOCTM [5; ¢.29-30].

Takum 00pa3oM, COBpPEMEHHOE POCCHMCKOE YTOJIOBHO-HCIOJIHUTEIBHOE
3aKOHOJATEIbCTBO  HE  ONpefenseT OCOOEHHOCTH  OTOBIBAHMS  HaKa3aHUs
OCYXJCHHBIMU 3a MPECTYIUICHUs IIPOTUB ITOJIOBOM HEMPUKOCHOBEHHOCTH U IOJIOBOU
cB00OAbI MyHOCTU. Ha Ham B3risia, 1enecoo0pa3Ho BBIAECTUTH B OTAEIBHYIO TJIaBY
YUK PO nonoxxeHus, Kacarolumecs yCJIOBHI OTOBIBAHUSA, OCYKJCHHBIX 32 JTAHHYIO
KaTerOpuI0 MPECTYIJICHUM, YTOOBl O0ECHeunTh HMX MAaKCUMalbHO 3()(EeKTUBHOE
WCIIPaBJICHUE W JAIbHEHIIYIO pecoluanu3alnnio B obmiecTBe. J[aHHBIE MOJOKEHUS
1enecoo0pa3Ho pa3pabdaThiBaTh HA OCHOBE YCIICUTHOTO 3apyO0eHOTrO OMbITa B HENSIX
CKOPEHILEro TOCTUKEHHUS LENEN YTOJIOBHO-UCIIOJHUTENBHOTO 3aKOHOAATENBCTBA.
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[IpecTynHOCTh, Kak COILMAJIbLHO-TIPABOBOE SBJICHUE, SBJISIETCA OJHOM U3
[JIaBHBIX MPOOJEM B pa3BUTUU JIOOOTO COBpPEMEHHOro rocyaapcrBa. M mroboe
rocygapcTBo Oopercs ¢ OTUM SIBIIGHHUEM TIOCPEACTBOM IEHUTECHIIMAPHBIX
YUPEKIICHHM, TJIABHOM WLENbI0 KOTOPBIX, KAaK W ILEJbI0 YrOJIOBHOTO HaKa3aHWS,
ABJISIETCA UCHIPABJIEHUE OCYKJICHHBIX. HO HE Bce BHIBI HaKa3aHWi, 3aKPETUICHHBIC B
VYTOI0OBHOM 3aKOHE, CBsI3aHbl C M30JsIued OoT oOuiecTBa. OTAENbHO ObI XOTENIOCH
IPOAHAIU3UPOBATh TAaKOW BUJ HaKa3aHUsl KaK — MPUHYAUTENbHbIE PA0OThI, TaK Kak
OH SIBJIAETCS OJIHUM M3 CaMbIX HOBBIX CYILIECTBYIOUIMX BUJIOB HaKa3aHUS U ObLI
3aKpeIUIEH B YroJOBHOM 3akoHe Poccuiickoir ®@enepamuu naumbs B 2011, a Havan
npuMeHsaTees B 2017,

CornacHo cratuctuueckuM nanHbiM caiita ®CUH Poccun no coctosiHuio Ha 1
HOsiOpst 2022 roma B YUPEKIEHUAX YrOJIOBHO-UCIIOIHUTEIBLHOM  CHUCTEMBbI
conepxkaiock 439453 genoBeka, yTo Ha 26443 demoBeka MEHbIIIE C SHBAPS TEKYILErO
roga [1]. Uto kacaercs NPUHYAUTEIbHBIX pabOT, TO TaM COBEPIIEHHO WHAas
nuHamuka. Ilo coctosiHuio Ha 01.01.2018 rom ocyXAEHHBIX K MPUHYIUTEIBHBIM
pabotam Obio 587 uyenoBek, To Ha 01.01.2022 k nNpuUHYAUTENBHBIM paboTam
ocynunn yxxke 9641 uenoexa. Ho 107151 OCYXJIE€HHBIX K MPUHYJIUTEIHLHBIM paboTam
OT OOmIel YHCICHHOCTU OTOBIBAIONIMX HakazaHue 0e3 M30JSIIMU OT 0O0IecTBa
cocraBiusier MeHee 2% [2; c. 68-75]. Cratuctuka TMOKa3bIBa€T, YTO YMCIO
OTOBIBAIOIIMX HaKa3aHUE B BUJIC NMPUHYIUTEIBHBIX PaOOT HECOMHEHHO pacTeT, HO
JAHHBIA BUJI HAKa3aHWUS MPUMEHSAETCS PEJIKO, COTJIACHO JAaHHBIM OT OOIIEro 4ucia
HaKa3aHWH, HE CBSI3aHHBIX C U3OJSILIUEHN OT 00IIeCTRa.

Cornacio ct. 53.1 YK P® mnpunynurensHble pabOThl NPUMEHSIOTCA 3a
COBEPILIEHUE MPECTYIUIEHU HEOOIBIION UM CPEAHEN TSKECTH MO0 3a COBEPILECHUE
TSOKKOTO TIPECTYIUICHUSl BIIEpBbIC, a B Ciydyae OT €ro YKJIOHEHUS 3aMEHSETCs
JUIIEHUEeM CBOOOJbI Ha TOT ke cpok [3]. Takke B cTaTbe YHNOMSHYTO, YTO
NPUHYIUTEIbHBIE PA0OTHI MPUMEHSIIOTCS KaK albTEPHATUBA K JIMIIICHUIO CBOOOJIBI.
Ho crout nu B TakoM ciydae CpaBHUBAaTh COBEPUIEHHO pPa3HbIE BUJIbI HaKa3aHUS?
Benp onuH cBs3aH ¢ u30yAIMEd OT oOIecTBa M, MO MHEHHIO 3aKOHOJATENs,
criocobeH Ooisiee 3(PGHEKTUBHO OCYIIECTBIATH I€b YIOJOBHOIO HaKa3aHHS —
UCIIPaBJICHUE OCYXKIEHHBIX. ByyT i1 Torna 3¢ eKTUBHBI TPUHYIUTEIbHBIC Pa0OTHI
Tak, Kak 3 PeKTuBHO nuieHne cBo0oab1? BO3MOXKHO J B paMKaxX MPUHYAUTEIbHBIX
paboT wWCHpaBUTH OCYXJAeHHOro? Beap 3TO TPUBOAUT K  CYIIECTBEHHOMY
HUBEJIMPOBAHUIO OTJIMYHI JAHHBIX BHJIOB HakaszaHus [4; ¢. 43-44].

CornacHo cT. 9 VYTroJIOBHO-UCHOJHUTEIBLHOTO KOJAEKCAa MOJ HCHpPABICHUEM
OCY>KJICHHBIX CJIeyeT MOHUMATh ()OPMUPOBAHUE Y HUX YBAKUTEIBHOTO OTHOIIEHUS
K 4eJOoBeKy, OOIeCTBY, TPyay, HOpMaM, MpaBUjaM U TPAJAMIUSAM YEJIOBEYECKOTO
OOILIEKUTHUS U CTUMYJIMPOBAHUE MPABOMOCITYITHOTO OBEACHHUS [S].

W3 mpuBeIeHHOT0 OMNpeeSIeHUs] MOKHO BBIICIUTH CICIYIOIIUE TPU TPYIIIbI
KpUTEPHUEB, KOTOPHIE OYAYT XapaKTEPU30BaTh UCIIPABICHHOCTh OCYK/ICHHBIX:

1) cBsI3aHHBIE C AESATEIBHOCTHIO OCYXACHHOTO (YBAXKHUTEIHHOE OTHOUIEHUE K
Tpyay, HOpMaM, IpaBUiiaM U TPAULIUSIM);

2) CBsI3aHHBIE C YEJIOBEYECKHMMH B3aMMOOTHOILIECHUSIMU (YBAXKUTEIbHOE
OTHOIIEHUE K YEJIOBEKY, OOIIECTRY);

3) cBsi3aHHBIE C JINYHOCTHIO OCYKJIEHHOTO (IIPaBOIMOCIYIIIHOE MOBEACHUE).
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[lepBast rpynma KpuUTepHEB, Ha Hall B3IV, SBIAETCS OAHOM U3 CaMbIX
0a30BbIX, TaK KaK B IEPBYIO OUEPEb YepPEe3 BHIMOIHEHUE TOW EATEIbHOCTH, KOTOpas
NpeIyCMOTPEHa NPUHYIUTEIBHBIMU paboTaMU, Yy OCYXACHHOro (opMupyercs
YyBCTBO IMOYTEHUS U YBAKEHHUS KO BCEM BHJAM TPYIAOBOM AECATEIBHOCTH, TaK Kak
100pPOCOBECTHO OTHOCUTBCS K TPYAY — 3TO €ro 00s3aHHOCTH [6]. YV OCyXJAEHHOro
NOSIBJISIETCS.  OCO3HAHME  HEOOXOJAMMOCTH M TMOJE3HOCTH  OOIECTBEHHOU
NEATENIbHOCTH, TaK Kak B paMKax paccMaTpUBacMOr0 HAaMU BHJA HaKa3aHHS
MPEeIyCMOTPEH OOIeCTBEHHO-TIONe3HbIN  Tpyd. Iloamynkrom 8.3 paszmena |l
[Tpunoxxenus Ne3 k npukazy Munuctepcra FOctunmu ot 4 urons 2022 roga Ne 110
[6], mpemycMOTpeHa 00SI3aHHOCTh OCYKIACHHOI'O padoTaTh B MECTaX, ONPEASICHHBIX
aIMUHUCTPAILIMEN UCITpaBUTENIbHOTO 1leHTpa. Ho ocyX1eHHOMY MOKET OBITh «HE MO
Oylie» Ta JeSTEeIbHOCTh, K KOTOpOM ero mnpuBiekau. W rocymapcTtBoM
MIPENONAraloTCs TaKue MEPhl BO3JAECHUCTBUS HA OCYXKJIEHHOTO, UTOOBI €My 3TO JaXKe
HpaBUJIOCh, HarpuMmep, B ['ocynapcreennyto Jlymy P® O6bu1 BHECEH 3aKOHOITPOEKT Ne
202706-8, KOTOpBIM MpejIaraeTcs MPHUBJICKATh OCYXKJIECHHBIX K MPUHYAUTEIbHBIM
paboTaM y WHIUMBUIAYAIbHBIX MpeAnpuHumareneid [7], a Takxke BUA TPYIOBOM
NESATEIBHOCTH JUIsl  OCYXKJIEHHOTO TIOJIOMpaeTcss C YYEeTOM HWHIAMBUIYaJTbHBIX
ocobeHHOCTel. B Takoil cuTyaluu TPy MOJOXKUTEIHHO TOBIUSIET HA JUYHOCTH
OCYXJEHHOTO, a TaKXKe MOMOKET 0oJiee OBICTPO aANTUPOBATHCS MOCIIE OTOBIBAHUS
HaKa3aHMUS.

Bropas rpymnma KputepueB, BbIICICHHAs HaMH, CBS3aHA C YEJIIOBEYECKUMH
B3aMMOOTHOIIEHUSIMU. B mporecce TpynoBON AEATEIBHOCTH, KOTOPAss OTHOCUTCS K
MEPBOIl TpyNIe KPUTEPUEB, OCYKICHHBII BBICTPAUBAET CBOM MEXaHU3M OOLIEHUS C
JMIOABMH, C COTPYAHHUKAMHU YTOJIOBHO-UCIIOJHUTEILHOW CHUCTEMBI, HaIpUMED,
MIPUTOBOPEHHBIM K TMPUHYJIUTEIbHBIM paboTaM HMEET TMpaBO Ha BEXIUBOE
oOpallleHHe CO CTOPOHBI COTPYJAHHUKOB HCIPABUTEIBLHOTO ILieHTpa [6]. B xoxe
B3aMMOJICUCTBHS C JIIOABMHU, Y OCYXICHHOTOo (OopMHUpyeTCs HIpyrod obpa3 o
YEJIOBEKE, KOTOPBIM CYIIECTBEHHO OTJIMYAETCS OT TOr0, 4YTO Yy HEro ObUT 10
COBEpIICHUS NpeCTyIUIeHUsA. [IpoucxoauT ocMmeICieHrne TOM CUTyalUH, B KOTOPOHU
HaXOJHUTCS OCY>KJICHHBIN MTPU UCMOJHEHUHN HAKa3aHUS, YTO 3aCTaBISIET OCYXKIECHHOIO
3alyMbIBaThCS HAJl UCTIPABICHUEM CBOETO MTOBEJCHUS.

TpeTps rpynmna KpUTEPHUEB CBsI3aHA C JIMYHOCTBIO OCYKJAEHHOTO U TECHO
CBSI3aHA C TNEPBBIMU JBYMsI TIpylnamMu. OTO CTUMYJIUPOBAHHUE Yy HETO
MPABOMOCIYIIHOTO TOBEACHUS, KOTOPOE MPENOJaraeT MpaBUIbHOE OTHOILICHUE K
YCTAaHOBJICHHOMY PEXHUMY, COOJIFOJICHHE BCEX HOPM M MPaBWI, a TaKXKe OTKa3 OT
UMCIOIITUXCS  BPEIHBIX TMPUBBIYEK (QJIKOTOJM3M, HApKOMaHUs W JAp.) Ju0o
MPaBUJILHOE MOHUMAHUE K HA3HAUYCHUIO JICYEHUS OT 3aBUCUMOCTEN. DTO MOTUBUPYET
OCY’KJICHHOT'0, TOTOMY 4YTO €My OyJIeT pa3pelleHo MPOXXUBaTh C CEMbEH WU YXOJIUTh
B OTITYCK, €CJI OTCYTCTBYIOT B3bICKaHUA [6].

be3ycnoBHO, ncmipaBieHrne OCYXJACHHOTO B paMKaX MPUHYIUTEIHHBIX padOT —
OYE€Hb CIIOPHBIM M JIMCKYCCUOHHBIM Bompoc. HekoTtopeie anpTepHAaTUBHBIE BHJIBI
HAKa3aHHWs TMPEANOJIAraroT COTJIACHE OCYX)IACeHHOro, mno3dtomy IIL.B. Temmsmun
npejyiaraeT K JaHHOMY BUJy HaKa3aHUsI BBECTH TAKXKE COTJIACHE OCYXKIAEHHOTO, s
YCTpaHEHHS TUCTAPMOHUN MEX]Y IOPUINIECKON MPUPOON MPUHYIUTEIBHBIX padoT
U IMBUJIM30BAaHHON MPAKTUKOW HCIOJB30BaHMS TPyJa OCYKIACHHBIX [4; c. 43-44].
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OTtcrneauTh HCHpPaBICHUE OCYKIEHHOTO MOXHO TOJIBKO IIOC/IE€ OTOBIBAaHUS UM
Ha3HAYEHHOI'0 HaKa3aHUs B TEUEHUE BCEH €ro OCTaBIIEHCS MKU3HU — MPOJOJIKHII JIU
OH COBEpILIaTh MPECTYIJICHUS MAAJbIIE WM HAKa3aHWE BBINOJIHWIO CBOIO IIEJb.
[lonBepruyTh uenoBeKa KOHTPOJIO Ha MPOTSKEHUM BCEU €ro JKU3HHM 3TO IPOCTO
yTOnus.

Takum oOpa3om, BOIPOC MCHIPABIEHUS OCYKIECHHOIO B paMKaxX HCIIOJIHEHUS
HaKa3aHWsg B BHUJE MCIPABUTENBbHBIX PaOOT — mnpobnemarnyHblii. OueHb TPYIHO
OTCJICAUTh JAWUHAMUKY HCIHpPaBICHUS TOC]Ie OTOBIBAHMS HMMEHHO 3TOr0 BHUAA
HaKa3aHWus, TaK KaK, TOBOPUJIOCH YK€ BBIILIE, Cy/1eOHas MPAaKTUKa UIET 110 TOMY ITyTH,
YTO U3 OOIEro 4uciia Ha3HAYaeMbIX HAKa3aHWUW MPUHYAUTEIbHBIM paboTam OTIaHO
mub 2%, BO3MOYKHO, MOTOMY YTO CYAbM OIACAKOTCS NPUMEHEHUS HOBOTO BHUAA
HaKa3aHWH M3-3a €ro HE COBCEM JEeTalbHOU MmpopaboTku. B i1r0060M cimydae maHHBIN
BOITPOC OCTAETCS OTKPBITHIM.
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Abstract: The article considers a number of aspects of the penitentiary nature
associated with the key concepts of "retributive theory of punishment”, "retribution
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area is carried out.

Key words: retributive theory, retribution, punishment of minors, criminal
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VYroioBHOE TMpaBo BBIJAEHSAECT TPU I1EIM HAKa3aHWUs: BOCCTAHOBIICHHE
COIIMAJIbHOM  CHPaBEIJIMBOCTH, HCIPABICHUE OCYXIECHHOIO, MPEAYNPEKICHHUE
COBEPILICHUS HOBBIX MpecTyrieHud (4. 2 cT. 43 YronoBHoro kojekca P® (nmanee —
YK P®D)) [1].

Psan ydenbix oTMeuaeT Takke He ykazaHHyio B YK PO dyukuuio Bo3mesaus,
PUBOJS B KAUECTBE MPUMEPA €€ pealin3allud CMEPTHYIO Ka3Hb [2; c. 14].

B uenom, teopus Bo3me3aus (peTpuOyTHBU3M) — ATO TEOPHUS OOOCHOBAHMS
YTOJIOBHOTO HaKa3aHWsl, yCTaHABIMBAIOIIAs, YTO JYUYIlIUM OTBETOM Ha MPECTYIJICHUE
OyIeT mponopuuoHAIbHOE €My HakazaHue. HecMOTpst Ha KpUTHKY, JaHHas TEOpuUs
UMEET MHOXKECTBO CTOPOHHUKOB. M XOTS Ha CETOAHSIIHUN JIeHb PETPUOYTUBU3M HE
3aKperyieH B HOPMaTUBHO-TIPABOBBIX AKTaX, TEM HE MEHEE, HAXOJIUT CBOE OTPAKECHUE
B OOIIIECTBEHHBIX OTHOIICHUSIX.

Spkum mpuMepoM ciayxuT ciaydaii B IIpumopse: 16-1eTHHE MOAPOCTKH
KECTOKO M30MIIN TTOXKIITYIO )KEHIITUHY U BBUIOKHWIIN BUJIEO N30UEHUS B ceTh. JKutenu
OTIO3HAJIM TOAPOCTKOB W BMECTO TOTO, YTOOBI COOOUIUTH B MOJMIUIO, YCTPOWIH
CaMOCYJl: OJIHOTO W3 HapymuTeled W30WIM W TMOABECHUIN K TOTOJKY, JPYroro —
MOCAIUITU B JIOAKY, OTBE3JIM B OTKPHITOE MOPE M OCTaBUIM Ha Oouke. [lepen stum ux
3aCTaBWJIM M3BUHUTHCA Tepea mnocTpajaBiieil. IlpuMeuarenbHO, YTO MHOTHE
rpakJaHe, XOTh W MNPHU3HAIM HE3aKOHHOCTh IMOJOOHOr0 camMocyaa, HO B IEJIOM
OTHECJIUCH K HEMY ¢ oJ100peHueM [3].

Hcxoast u3 3TOro, MOXHO COTJIACUTHCS C MHEHHEM O TOM, YTO B BOIPOCE O
HaKa3aHUSAX JIIOJU TPEANOYUTAIOT MPUICPKUBATHCS MPUHIMIA TAJIMOHA: «OKO 3a
O0KO, 3y0 3a 3yO». DTOT NPHUHIMI AAaeT YETKOE NPEACTaBIEHHE O TOM, KaKOro
HaKa3aHWsS 3aciIy’KMBA€T MPECTYNHUK, HO TpPU STOM HMEET pPsii HEPEHIEHHBIX
BOITPOCOB:

1. [IpencraBisieTcss HE COBCEM CIIPaBEIJIMBBIM TO, 4YTO, HampuMep, 3a
MPUYMHEHHE CMEPTU IO HEOCTOPOXKHOCTH W YMBIIUICHHOE YOMHCTBO HaKa3aHUE
OyJleT OJTHO U TO XKe€;

2. 3a MOKyIIIEHHE HA MPECTYIHOE JICSTHUE MPECTYMHUK MOXKET HE MOHECTH
CYypOBOTO HaKa3aHUsI, HECMOTPS JIa)Ke Ha TO, YTO M3HAYAIBHBIC €T0 HAMEPEHUS ObLIN
AKECTOKHMHU.

Kpome Toro, BcTaeT BOmpoc O TOM, SIBJISIETCS JIM PETPUOYTUBU3M OJUHAKOBO
MOJIC3HBIM KaK JJISI B3POCIBIX MPECTYIMHUKOB, TaK M JJISI HECOBEPIICHHOJIETHUX?
[Tonaraem, KaTerOpU4ECKU HET.
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Ha wnam B3msia, cama wuaes BO3ME3AUss B CHIy IICUXOJOTHYECKUX
0COOEHHOCTEW MOAPOCTKOB BOCIIPUHUMAETCS MMHU HE KaK HAaKa3aHHWE, a CKOpee Kak
OTBETHAsl arpeccusi. AHAIOrMYHOW mo3unmu npuaepxkusaerca u JI. WM. PrommuHa,
KOTOpasi pacCMAaTpUBAET MECTh KaK Pa3HOBUIHOCTb JECTPYKTHMBHOM aKTUBHOCTHU U
HEKOHCTPYKTUBHOM (opMbI B3auMoaeiicTBus B hopme arpeccuu [4; c. 195]. Umenno
10 ATOW MPUYUHE B MYCYJIbMAHCTBE TaK)K€ CUUTACTCS, YTO JJIs MPUMEHEHUS 3aKOHA
BO3ME3/Ms IPECTYIMHUK JIOJDKEH OBITh COBEPIICHHOJIETHUM U 3/IpaBOMBICIISLIUM [5].

Kpome Toro, Henb3st He cornacuthess ¢ MHeHUEM [1.B. TemnsmmHa, KoTOpHbIi
rojaraeT, 4YTo peTpUOYTUBHYIO CTpPATETHI0 MPaBOBOrO  BO3JICUCTBUS  Ha
HECOBEPILICHHOJIETHETO IPECTYIHUKA W €r0 CEMBIO HEJNb3sl COOTHECTH C
IPOTPECCUBHBIMU  NPEACTABICHUAMU O  LMBWIM3ALMOHHOM  XapakTepe W
TYMaHUTApPHOM TPEHJIE OTEYECTBEHHOM YrOJIOBHO-MCHOJHUTEIIBHOW MOJUTUKH [6; C.
47].

CerogHss B POCCHUHCKOM YTOJOBHOM 3aKOHOJIATEIIbCTBE CTOUT BOMIPOC O
CO3[JaHUHM  CIECHHAIU3UPOBAHHBIX  CYJOB  [Ji1  NOpaBOCyIHsi IO  JIeJiaM
HecoBepilleHHoJeTHUX. [lepBocTeneHHass ux 3ajada — OOpPOThCA C MOAPOCTKOBOM
PECTYMHOCThIO, HE MPUYUHSSA Bpela Ncuxuke aereil. Cieayer OTMETUTh, YTO B
IOBEHAJbHOM YTOJIOBHOM IIpaB€ HET MENW BO3ME3JMs; OHO IPU3BAHO A
BO3BpAllleHUS HapyLIUTENed K HOPMAJIbHON KU3HHW, HCIpPaBICHUS OIIMOOK B
COLMAIN3ALIU Y.

3aciy)kxMBaeT BHHMaHUS TOT akT, 4YTO 3a TMOCJIEAHHE TOJIbl YPOBEHBb
MOAPOCTKOBOM MPECTYIMHOCTU CTAHOBUTCS HUXKE, HO CAMH IIPECTYIUICHUS — )KECTYE U
n3oiipeHHee. B kadecTBe mnpuMepa MOXKHO TPUBECTH HEIABHEE BOOPYKEHHOE
Hanazenue 18-netnero Tumypa bekmancyposa Ha [IITHUY, kotopoe oH muiaHupoBal
eme ¢ miaaamux kimaccoB [7]. OTCyTCTBHE CHENMATM3UPOBAHHBIX CIYKO TI0
MICUXOJIOTO-TIEJarOTHYecKo paboTe ¢ HECOBEPIICHHOJIETHUMU MPECTYMHUKAMH, a
TaK)XK€ aJIbTEPHATUBHBIX HAKa3aHUIO MEp BO3JCUCTBUS TMPUBOJIUT K TEPEX0Oy
MOAPOCTKOBOM MPECTYIMHOCTH BO B3POCIYIO PELUIUBHYIO.

[ToMmuMO KONOHWM MJISI HECOBEPUICHHOJETHUX, B PoccuM CylmecTByrOT
crienuaibHble  y4eOHO-BOCIUTATENbHBIC YUPEKACHHS 3aKpBITOTO THIA, TJIE
MOJIPOCTKOB  «IEPEBOCMUTHIBAIOT» € TNOMONIIBIO Tpyna. Ha Ham B3rism, 3To
OKa3bIBaeT Oojiee  OJAronpusATHOE BO3JCUCTBME HA  HECOBEPIICHHOJIETHUX
IPaBOHAPYIIHUTENEH O CPABHEHUIO C KOJIOHHUSIMHU.

PaccmatpuBast 3apy0ekHO€ 3aKOHOJATEILCTBO, XOUETCSI OCOOEHHO BBIJCIUTH
['epmanuto, A€  3aKOHOAATEIbCTBO HaKa3blBA€T  HECOBEPILIECHHOJETHUX
UCKITIOUUTEIILHO JIMIIIEHHEM CB0O0OJIbI. OHO MOXET OBITh Ha3HAYEHO IMPU HAIHYUU
TSDKKOM BUHBI, @ TAKXKE€ BPEJIHBIX HAKJIOHHOCTEH MOJAPOCTKA, KOTOPBIE MPOSBUINCH B
HapyIICHUU, €CIW BOCHHUTATEIbHbIE W NPUHYAUTEIbHBIE MEpPhl HE MPUHECIH
ToIKHOTO d(¢dekTa. MUHUMAIBHBIA CPOK JUIICHHS CBOOOABI — 6 MeECHIIEB,
MakCUMaJbHbIM — 5 jeT. Ilpu 3TOM, B T€X cilyyasx, KOTAa U COBEPIICHHOJETHUX
IPECTYIMTHUKOB HaKazaHWEe 3a MpecTyIyIeHHe cocTamisier Oosnee 10 jeT numieHus
CBOOOIBI, TO i monapocTkoB 10 JeTr mpemycMaTpuBaeTcs B KadecTBe
MaKCHUMAJIBHOTO CpOKa. ODKCIEPThl MOJararT, YTO HAa3HAYEHHWE TAaKOro CpPOKa HE
HeceT B cebe BocmUTaTeNbHOM (YHKIMH, a, CKOpee SBISETCS CIOCOOOM
YAOBIIETBOPUTH MOTPEOHOCTh B HAKa3aHWU. 3aKJIIOUCHUE CBBIMIC S5 JIET BBI3BIBACT y
OCYXICHHBIX HEU30EKHYIO CTOUKYIO AedopmMaluio ncuxuku [8; ¢. 17].
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OTO MO3BONSIET CAeNaTh BBIBOJ O TOM, 4YTO peTpUOyTHBHAs Teopus Ha
3aKOHOJIaTEJIbHOM YPOBHE HEAOIYCTMMa B OTHOILIECHHWH HECOBEPIIEHHOJIETHHUX. TeM
HE MEHEE, B HACTOAILIEE BpEMS IOBEHAJIBHOE YIOJOBHOE IIPAaBO, CyThb KOTOPOTO
3aKJIIOYAETC B BO3BPAllCHUM  IOJPOCTKOB B COLMYM, IIPUMEHSAET K
HECOBEPIICHHOJIETHEMY TaKOMY >K€ IPHUHLHUILY BO3ME3AMsS, KaK M KO B3POCIBIM
MpaBoHApYIUTEIsAM. I IpUYMHON 3TOMY CIYKUT chpopMHpOBaBIIasicsi B OOIIECTBE
uJies CIPaBEIMBOCTH, KEJIAHUE HAKa3aTh PECTYITHUKA COPA3MEPHO NMPECTYIUIEHUIO,
HECMOTP# JJaXe Ha TO, YTO ATO OTPULIATEIIBHO MOBJIHASET HA €0 PECOLUAIA3ALUIO.
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[IpoGnema KOppyINUMHA OJIHA U3 BXKHEUIIUX MPOOJIEM COBPEMEHHOTO MHpa B
nepuoy, Tiobanm3anmu. CorylacHO craTucTuke Iransparency International, mo
coctossHuio Ha KoHel 2021 rona Poccus 3anumaer 136 mecto u3 180 rocynapcts no
ypoBHIO Koppynuuu, B 2020 roxy Poccus 3anumana 129 wmecto. CyneOHbrit
nenaprameHT npu BepxoBHom Cyne P® npuBOAMT CTaTUCTUKY, COTJIACHO KOTOPOI,
3a 2021 rom 3a cOBEpIICHHE MPECTYIUIEHUA KOPPYINLHUOHHON HAMpPaBIEHHOCTH
ocyxzaeHo 15 162 genosek, a 3a 2020 rox 12 669 yenosek. Takum oOpa3oM, ypOBEHb
KOpPpYILIMU 32 IOJ B HAalleM IOCYJapCTBE YXYIIIWICS, YTO CKa3bIBa€TCA Ha BCEX
opraHax TrOCyJapCTBEHHOM BJIaCTM, B TOM 4YHCJIE€ W B OpraHax yroJOBHO-
ucnoyiHuTensHo# cuctemsl Poccuu (manee — YUC Poccun).

OTaenbHO  cienyeT  pacCMOTPETh  NPEAYNPEXKICHHE  KOPPYILHH B
JESITEIbBHOCTH YTOJIOBHO-UCIIOJIHUTENbHBIX HHCHEKUuH (nanee — YMI) kak opraHos
YUC Poccun. JleAT€npHOCTh [JAHHBIX OpPraHOB HAIlpaBlI€HAa HA HCIOJIHEHHE
HaKa3aHWUW, HE CBSI3aHHBIX C JIMIIEHUEM CBOOOJBI U MHBIX MEP YroJIOBHO-IIPABOBOTO
XapaKkTepa, a TakKe€ HEKOTOPbIX MEp IPECEUYEeHHs] B paMKax MpPEeABAPUTEIBHOIO
paccie0BaHts IPECTYIUICHUM IO IPUTOBOPY CyAa.

Paccmotpenne acnektoB  gesarensHocthn  YUM, B TOM  4ucie wu
AHTUKOPPYMIIIMOHHBIX Mep Oe3omacHOCTH cBsizaHO ¢ ryManuzanueit YUC Poccuu u
YBEJIMYECHUEM Ha3HAYEHUs! HAKa3aHUM, aIbTEePHATUBHBIX JIMIIEHUIO CBOOOIbI. JlaHHas
nonutuka npoaukroBana Konuenmuen passutusa Y MC Poccun 1o 2030 roqa [2].

[IpumeHsis IManeKTUYEeCKHid METOJ, Mbl YCTAHABIMBAEM OCHOBBI TEOPHHU
KOppYNLHUA M TOCYJApCTBEHHOM CiykObl. Tak, MOHATHE «KOPPYHLHs» HMEET
JOKTPUHAJIBHOE 3aKpEIICHHE B CHenuaIu3upOBaHHOM benepanbHOM
3aKOHOJATENbCTBE. Tak, 1oA  KOppYyHIMEH  3aKOHOAATENEM  MOHHUMAETCS
COBOKYIHOCTh ONPEIEICHHBIX NPECTYNHBIX JAEUCTBUI, COBEPIIAEMBIX JTOJKHOCTHBIX
JMLOM OpraHa rocyJapCTBEHHOW BJIACTH C LEIbI0 IMOJIYYEHUS MaTepUaJIbHON WIH
MHOW BBITOJBI AJIsi ce0sl WM JUId TPeThUX JIML. TeM caMbIM, MOJ KOppYyHIHeH B
nearenbHOocTH  YUM MBI MOXKEM  ONpENenuTh NPECTYNHBIE JEUCTBUS WM
Oe3/leiicTBUSA COTPpYAHUKOB U TmepcoHana YW, nHampaBiieHHbIE Ha TOJTy4YCHHE
MaTepUaIbHOW WM UHOW BBITOJIbI JIJIS1 CEOSI MIIM TPETHUX JIULI.

brmarogapst ~ HCCIIEIOBAHUIO  TEOPETHUYECKUX  OCHOB  KOPPYNIUMU U
roCyJapCTBEHHOM CIIy>KObI Mbl MOXEM BBIJICIUTh MPAKTUYECKUE MPOOJIEeMbl U MYTU
pemieHuss B 00JaCTH MPOTUBOACHCTBUS KOPPYIUUU B YTOJIOBHO-HCHOJHUTEIBHBIX
MHCIIEKIHUSX.

Ha ocHoBe nanHO¥ wWH(OpMaIMu MOHKHO CTPOUTCS HAIE HCCIEIOBaHUE.
Kpome Toro, nuanektudeckuii METOJ peanu3yercsl MOCpPEICTBaM psija METonOoB. B
KAaueCTBE MPUHLUIIOB JUAIEKTUYECKOT0 METOJA MOTYT BBICTYNUTH cienyromue: 1)
MNPUHLNN OTPaXXEHUs; 2) MPUHLMI AKTUBHOCTH; 3) HPHUHIUI BCECTOPOHHOCTH; 4)
MPUHLNN €ANHCTBA UHAYKIUU U IETYKIUH; 5) IPUHIUIT B3aUMOCBSI3M KaU€CTBEHHBIX

187



U KOJUYECTBEHHBIX XapaKTEPUCTHK; 6) MNPHUHLMI JAETEPMUHU3MA; 7) NPUHLUII
UCTOpU3MA; 8) MPUHLHUII NPOTUBOPEUUS; 9) MPUHLIUI TUATEKTUYECKOTO OTPHUIAHUS;
10) mpuHUUIT BOCXOXJEHHUS OT aOCTPaKTHOrO K KOHKpeTHoMy; 11) mnpuHuun
€IMHCTBA HCTOPUYECKOTO U JIOTUYECKOro; 12) MpUHIMII €IUHCTBA aHalu3a U
CUHTE3A.

brnaronapsi MCTOPUKO-IOPUIMYECKOMY METOAY MBI MOXEM IMPEIOIOKUTh
OmpeeieHre TOro, Kak KOPPYMIHS B YrOJOBHO-UCHOJHUTEIBHBIX WHCIEKIUIX
BO3HUKJIA B T€X WM HHBIX YCJIOBHUSAX COLMAIBHOW JIEUCTBUTEIBLHOCTH, KaKHE
OCHOBHBIE 3Tallbl OHA MPOIUIA B CBOEM Pa3BUTHM M KaK U3MEHHWIOCh B MPOLECCE
3TOr0 €€ pa3BUTHE, YEM OHA CTaja B MOMEHT CBOEI0 HCCIEAOBaHUS W, HAKOHEII,
KaKOBbI TCHJICHIINY €€ JIBUKCHHUSL.

CHCTEeMHO - CTPYKTYpHBIA METOJ, TO €CTh METOJ CHCTEMHOIO aHaJln3a
MO3BOJISIET  ONPENENUTh MOCIEAOBATEIbHOCTh  JACHCTBUM MO  YCTAHOBJIEHUIO
CTPYKTYPHBIX CBSI3€H MEXKAY D3JIEMEHTAMU CTPYKTYpPbl KOPPYNUHUH B YTOJOBHO-
UCTIOJTHUTENBHON cucteme, yTo o0pa3yer sfapo CHUCTEMHOIo mojxoaa. To ecTb Mbl
pPacKpbIBa€M KOPPYILHIO B YTrOJOBHO-UCIOIHUTEIBHBIX HWHCHEKIMSAX IO YacTsM,
HAayuMHasg C €€ XapaKTepUCTHKHU, a 3aTEM €€ MPUYMUHBI U MPEaynpexaAcHUue. ITO
COCTAaBIIIET CHUCTEMY U CTPYKTYpPy KOpPPYHUHHA B YTrOJOBHO-HUCIIOJHUTEIBHBIX
UHCIICIIUSX.

Hcnonb30BaHWE  CPaBHUTEIBHO-IIPABOBOTO  METOJA MpPU  MPOBEACHUU
MCCJIEI0OBaHMUsT HEOOXOJMMO C LEJBI0 COIMOCTABICHUS KOPPYIUUU B PA3THYHBIX
cyobekTax PD nist BHIICHEHHE MEXKy HUMU CXOJCTBA U PA3JIMUMs, U ONPEIeTCHUS
OTJIMYUTENBHBIX XapAaKTEPUCTUK UCCIEAYEMOIO SIBJICHHUS.

[IpumeHenue B ucciaeAOBaHUM (POPMAIBbHO-JIOITMYECKOTO METOJa MOMOTaeT
BBICTPOUTH JIOTUUECKUE YMO3AKIIOUCHUS U OOOCHOBAHUS Pa3HBIX CYXKICHUM TpH
MPOBEJICHUN UCCIICOBAHUS KOPPYIIIMU TIPU UCTIOJHEHUH YTOJOBHBIX HAaKa3aHUM, HE
CBSI3aHHBIX C JIMIIEHHWEM CBOOOJBI, a TaK)Ke MPOBECTH aHAJU3 TPABOBBIX AKTOB,
ONPENENSIONUX AaHTUKOPPYILUHOHHYIO TMOJIUTUKY B YTrOJOBHO-HUCIIOJHUTEIBHBIX
UHCIIEKIUAX.

BaxHyto pojib B CHCTEME HAyYHBIX METOAOB HIPAET TIE€PMEHEBTHUUECKHIA
METOJl, TOCKOJbKY OH  TIO3BOJIIET  YSCHUTh CMBICAI M COJIEp)KaHUE
aHTUKOPPYNIIMOHHGX Mephl Oe3omacHocTH. Benp nanHas kateropusi oOnamaer
KpaitHe HenmpoCThIM XapakrtepoM. Tak, I1.B. TemnsmuH cipaBeyiInBO yKa3bIBa€T, 4TO
Mepbl 0€30MacCHOCTH — 3TO «MEpbl HEKapaTeIbHOIO OrpaHWYEHHUs] MOBEICHUS
bU3UYECKUX, MEATCIBHOCTH IOPUIWYECKUX JIMI, OpraHu3aluil, OO0BEIUHECHUH,
COITMAJILHBIX TPYIIN U FOCYIapCTB, IPUMEHSIEMBIE CTICIIUATIBLHO JIJIsl PEI0TBPAILICHUS
BPEAOHOCHOTO BO3JICUCTBUS OMNPEEICHHOTO HCTOYHMKA MOBBIIIEHHONW OMacHOCTU
MO0 OrpakaeHusi OO0bEKTa YCWICHHOW OXpaHbl OT BPEAHOTO BIMSHUS JHOOBIX
HCTOYHHUKOB OMacHOCTW» [3, ¢. 69].

Hcnonp3oBaHne COITMOJIOTMYECKHX METOJOB TO3BOJIIET cOopMUPOBATH
MpPECTaBICHNE 00 OTHOIICHWHM K KOppymiuu B obmectBe. Tak, Hampumep, 1O
JAHHBIM MCCIIEIOBaHUs B BpIcHIen MIKOIE SKOHOMUKH, Ha BOonpoc «Kak Bbl cuuTaere,
MIPUHOCHT JIU PE3yJIbTaThl 60phOa ¢ Koppymmueit?» 42% pecrnoHAeHTOB CUUTAIOT, YTO
OHa ocTtaerca Ha ToM ke ypoBHe, 30,1% - pesynbratoB Her, 17,9% - pe3ynabTarbl
€CTh, KOPPYIIIUOHEPOB CTAHOBUTCA MeHblIIe, 5,1% - 3aTpyAHUINCH OTBETUTH, 4,7% -
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pe3ynbTaThl €CTh, KOPPYNUMs CYyHIECTBEHHO cHmxkaercs, 0,2% - ¢ xkoppynuuei
B0OOIIIE HE cTOUT OopoThes [1, ¢. 425].

Takum 00pa3oM, TpeICTaBICHHBIC BBIIIE METOJbl HCCIEAOBAHUS OJDKHBI
IOCTPOUTh HAIIe MHCCIeJOBaHWE B 00JacTH aHTHKOPPYNIHUOHHON TMOJIUTUKU
rocyJapcTBa, B OOJIACTH HCIIOJHEHUS YTOJOBHO-HCIIOJHUTEIBHBIMU HWHCHECKIHSIMU
YTOJIOBHBIX HaKa3aHWH, HE CBSI3aHHBIX C JIUIIEHUEM CBOOOJBI, a TaKKe MHBIX MeEp
YTOJIOBHO-TIPABOBOT'O XapaKTepa.
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BpeMsi mpobiieMa OCBOOOXIEHHS OOJBHBIX OT YrOJOBHOTO HaKa3aHUA TIO
MaJUTMAaTUBHBIM OCHOBAaHUSIM. AKTYyaJIbHOCTH JIaHHOW TE€MbI OOYCJIOBJIEHA TE€M, YTO
Cpely TPaBOBEIOB MOSBWIOCH MHEHHE, IPU KOTOPOM MpeArnoiaraercsi, 4rTo
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[lepeuenn 3a0oneBaHuM, SBISIONIMXCS OCHOBAHUSIMH JISI OCBOOOXKICHUS OT
HakazaHus, yctaHaBiauBaeTca [IpaButenbctBoM P® [1]. Peub uumer o cephe3HOM,
MIPAKTUYECKU HEU3JICYUMOM 3a00JIEBaHUH, HATMYKE KOTOPOTO MEIIAET OCYKICHHOMY
BBITIOJIHATH O0SI3aHHOCTH, BBITEKAIOIINE U3 HAKA3aHHS U, TIPEXKE BCETO, YyIPOXKAET
KU3HU NAlMCHTA.

Pemienne mpu paccMOTpeHUH XoOJaTaliCTBa OCYXJIEHHOIO MpPUHUMAET
BpaueOHass KOMUCCHS, KOTOpasi MpU3HaHa CIMYUThL cocTosiHUE O0JbHOTO C [lepeunem
OoJsie3HEN,  yTBEpXKICHHBIM  TocTaHOBIeHUWeM  [IpaButenbctBa  Poccuiickoii
®deneparuu ot 6 gespans 2004 roga Ne 54 «O MeAUITMHCKOM OCBHJIETEIILCTBOBAHUU
OCY’KJICHHBIX, MPEJICTABISIEMBIX K OCBOOOXKICHUIO OT OTOBIBAaHUSI HAKa3aHUS B CBSI3U
c 6onesnwion [1; 2, c. 21-24].

[IpoBens ananu3 mnpexacTtaBieHHoOro IlepeuyHs, ™Mbl BHUIUM, YTO B HEM
coJiepKaTcsl He TOJIbKO CMEpTEeIbHbIC 3a00JIeBaHMs, HO U TSDKKUE yBeubs. cxomst u3
ATOTO, HEKOTOPbIE TEOPETUKM U COTPYJHUKH MPABOOXPAHUTENBHBIX OPraHoOB
CIpaBeJIMBO OTMEUAIOT, YTO HEKOTOPhIE M3 OCYKICHHBIX «HE OOpEeUEHHBIX
OOJIE3HPI0 K CKOPOMY JIETATHBHOMY HCXOIY», OCBOOOXKTAIOTCS OT HaKa3aHUS «II0
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MPUYHHE... UX PU3HNYECKON HEMOITHOCTH, TIPEMSATCTBYIONIEH OTOBIBAHUIO HAKA3AHUS
[3; c. 45].

Ha mpoTtspkernr MHOTHX JIET B CYZeOHOM MPAKTHKE MTPU3HABAIOCH, YTO TOJIBKO
JUIIb HAJIAYUE TSDKEJIOro 3a00JIeBaHUSl Y OCYXICHHOTO HE MOXET CIY)XHUTh
OCHOBAaHHMEM JIJII OCBOOOKIEHUSI OT HakazaHus. Pemas Bompoc 00 0CBOOOXKICHHUH
TaKOTO OCYXIEHHOTO OT HaKa3aHWs, CyAbl NPEXIE BCET0 YUYUTHIBAIU TSHKECTh
COBEPILIEHHOTO TMPECTYIUICHHs, pa3Mep HEOTOBITOrO HaKa3aHWs, JUYHOCTh
OCYXJEHHOTO, €TO TTOBEJICHUE U B MOCJICIHIOI OYepelb XapakTep 3adoieBanus [4; c.
89-95].

B 4. 6 ct. 175 YUK P® coxmepxkutcs ykazaHHE Ha TO, YTO OCYKIEHHBIMH,
3a0071€BIIMI HWHOM, MOMHUMO TICUXMYECKOTO pPAaCCTPOMCTBA, TSKEIONH OO0JIE3HBIO,
MPENATCTBYIONIEH OTOBIBAHWIO HAaKa3aHUs, BIOpaBe OOpaTUThCA B Cyd C
X0JaTalicTBOM 00 OCBOOOYKIEHUH €r0 OT JaJIbHEUIIEro OTORIBAHUS HAaKAa3aHUS.

Cratbs 81 YK P® He yka3biBaeT, Kakue KpUTEpUHU, KpoMe 3a00JI€BaHUSI, MOTYT
OBITh TIOJIO)KEHBI B OCHOBY OCBOOOXJICHHMS OT OTOBIBAaHUS HaKa3aHUS B CBS3U C
TSKEJI0M 00JIE3HBIO.

B Hayke cpenu TmpaBOBEJOB IMOSBWIOCH MHEHHUE, TMPU  KOTOPOM
IpearnoaraeTcs, 4To OCYKJCHHbIE, 3a00JIeBIINE HEU3JICUMMBIM 3a00JIEBaHUEM, B
3HAQYUTEIBHON Mepe yTpaTUIM MO COCTOSHUIO 3JI0POBbS HMX OOIIECTBEHHYIO
OMacHOCTb. B CBSI3M C ATUM CTAaHOBUTCA HEBO3MOXXHBIM IMPUMEHEHHE K HUM B
MOJIHOM O0BEME MCHPABUTEIILHOIO BO3JICHCTBUS M PEKUMHBIX TpeOoBaHuil [5; c.
120].

BtopeiM [10BOJIOM CTOPOHHUKOB TOJOOHBIX PACCYXICHHM CTalO TO, YTO
3a00JIEBIINE OCYXJEHHbIC, KaK TMPaBWIO, JUIIAIOTCS BO3MOXKHOCTH COBEPIIUTH
HOBoOe€ mpectymieHue [6; c. 100]. Hame MHeHUE 3aKit04aeTcsi B TOM, YTO BEPOSITHEE
BCEr0o MOTEpIEBIIas CTOPOHA HE XOTesia Obl BUAETh TAKOE JIUIIO OCBOOOXKICHHBIM.
Jlns caMoro moTEpreBIIEro — 3TO OyAET KECTOKO, YTO €ro OOMIYMK HE OTOBIB M
MOJIOBUHBI HA3HAYEHHOTO CPOKa OCBOOOTUIICS.

[IpoTUBHMKM JaHHOW MO3UIIMK B OTBET MPENANOJaraloT, 4TO CMepTebHas
00JIe3Hb TPU TOCTATOYHO HOPMAJILHOM (PU3UYECKOM COCTOSTHUM OCBOOOXKIAEMOTO OT
HaKa3aHUsi MOXKET O03JIOOUTh €ro M MOTHBUPOBAaTH Ha COBEPIICHUE HOBBIX
npecTyruienui [7; ¢. 37-43].

Panee npu npussTHH penieHUs 00 OCBOOOXKIECHUM JUIA, KOTOPBIA CTpajaet
TSDKEIBIM 3a00JI€BaHMEM, CHavalia Mpeaarajioch HUCXOIUTh HE M3 XapakTepa
3a00€BaHus, a U3 JIMYHOCTHBIX XapPaKTEPUCTUK TIPECTYNHUKA M  TSIKECTH
coBepIIeHHOTo UM JiestHusA. Cyibl 000CHOBBIBAIM BBIBOBI 00 OTCYTCTBUU OCHOBAHUIM
TUTSt OCBOOOXKICHHUSI OCYKJICHHOTO OT  Haka3zaHus OTPHUIIATEITLHBIMH
XapaKTEPUCTUKAMU U TSKECThIO MX JEHUCTBUM, CChUIAsCh Ha OOLIEe COCTOSHUE
3I0POBBSl  OCYXKJIEHHBIX, KOTOpPOE€ HE€ YXYIIIAJIOCh, a CYHUTAIOCh CTaOWIIBHBIM;
CITIOCOOHOCTh CaMOCTOATENIPHO MPUHUMAThH THUIIY, JBUTAaThCs, YXaKUBATh 32 COOOI;
MPEJOCTAaBICHUE HAJJICKANIET0 MEIUIMHCKOTO JIEYEHUS B  HUCIPABUTEIHLHOM
VUPEKICHUHU; OTKA3 POJCTBEHHHUKOB OT OCYKJICHHOTO TOCJE €ro OCBOOOKICHHS.
Cynpl mpuHUMAJIM BO BHUMAaHUE MOBEJCHUE JIUIIA B KOJOHUH, TO, YTO OCYKJICHHBIC
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HUMECIOT JUCHUIIMHAPHBIC B3bICKAHKS, HE HMEIOT MOOIIPEHUH, Y HUX HET CTPEMIICHUS
K MCIIPaBJICHHIO, CJIC0BATEIBHO, IIEJIM HaKa3aHUs, II0 MHEHUIO Cy/1a, HE JOCTUTHYTHI
[8].

HecMmotps Ha mosiBHBIIMECS B HEIaBHEE BpEeMs JUCKYCCHH O HEOOXOAMMOCTH
OCBOOOJKICHHMSI OT HaKa3aHUS HEU3JICUYMMBIX OONBHBIX [9], W HPUBOAMMBIC
IIPaBOBEIaMU apTyMEHTEHI, IT0JIaraeM, 9To OCBOOOXKICHHNE OT HaKa3aHUs OCY KICHHBIX
OOJIBHBIX CMEPTEIbHBIMH OOJC3HIMU HE MOXKET IPHUMEHSATHCS IIOBCEMECTHO, a
CKOpee YMECTHO B HCKIIOYHTEIBHBIX cliydasx. OOBSICHHUMO 3TO CIICIYOIIHMH
MOMEHTaMH: OOJIBITMHCTBO OCYXKJICHHBIX YTPATHIU COIMAJIbHBIC CBSI3U, IOJTOMY
OTCYTCTBYET COIJacHe POJCTBEHHHKOB Ha OKa3aHHE yXOJa II0CIE BO3MOXKHOI'O
OCBOOOXKICHHS OT HaKa3aHHS MO OO0JIe3HH. B 3Toil CBA3M HENb3s HE 3aMETHTh, YTO
JaHHas IPOLEAypa ABISCTCS MPEAMETOM OOIISCTBEHHOIO KOHTpoJs. He cirydaiino B
CICIMAJIbHBIX MCCIICOBAaHHUSIX oOpalnaeTcss BHUMaHWE Ha JaHHBIH acIeKT BOIpOca
[10; c. 79-80].

OTCyTCTBHE BO3MOXKHOCTH OOCCIEYCHHS POJCTBCHHHMKAMH yXoja 3a
OCY)KJICHHBIMH, CTPAQJAIOIIMMUA CMEPTCIIbHBIMU  3a00JICBAHUSIMU MOXET CTaTh
IPENATCTBUEM K UX OCBOOOXIeHHI0. OKa3aBIIMCh HAa CBOOOJE, HE MMES CEMbU U
BO3MOXKHOCTH pa00OTaTh, OCYXKICHHBIA OKa)KeTCsS B 00JIee XY/IIEM IOJIOKCHHH, YeM
B YCJIIOBHSIX M30JIAIMH OT OOINECTBAa NMPU HAJUYHMH OIPCACICHHON MEIUIIUMHCKON
MTOMOIITH, OKa3bIBAEMOM OCYKJIeHHBIM. Kpome Toro, s obecrniedeHus mpaB O0IbHBIX
OCYXICHHBIX, B YIOJOBHO-HCIOJHUTCIBHOW CHCTEME HMEIOTCS CICIUAIbHBIC
MEMIIMHCKUE YUPEIKICHHUS; B KOTOPBIX MOTYT COJIEPKaThCsl OOJIbHBIC, BKIIIOYAs TEX,
KTO MPEACTABIIICT OCOOYIO OIMACHOCTh JUIs OOIIECTBA, €CIUM HMMEIOTCS OCHOBAaHMSI
moJjiaraTh, 4TO O3TH JIMIIA B CJIydac OCBOOOXICHHS MOTYT COBEPIIHTH HOBBIC
MPECTYIUICHUS.

[To HamemMy MHEHHIO, OCBOOOXKICHHE OOJIbHBIX OT YTOJIOBHOTO HAKa3aHMS II0
NaJUTMATUBHBIM OCHOBAHHUSM HEOOXOJIMMO OCYIICCTBIIATH C yYETOM JIMYHOCTHBIX
XapaKTECPUCTHK KaXJIOro W3 OOJBHBIX, HMX IICMXOJOTHYECKOS OTHOIICHUE K
OCBOOOKICHHMIO OT Haka3aHus. [loMuMO 3Toro, OpaTb BO BHUMAaHHE TSKECTh
COBEPIIICHHOI'O MPECTYIUICHUS, a TaK)Ke COCTOSHHE OO0JIHLHOTO Ha MOMEHT IMPUHSATHUS
pericHusT 00 OCBOOOXICHUHU. TOJIBKO paccMaTpHiBas MCPECUUCICHHBIC acCIEKTHI B
COBOKYITHOCTH, CyJaM yAacTcd TNpPUHUMATh OOOCHOBAaHHBIC PCIICHHS IO
OCBOOOXKICHHIO CMEPTEIBHO OOJBHBIX OCYXKIEHHBIX OT OTOBIBAHHS YTOJIOBHOTO
HaKa3aHUsI.
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YnonnomoueHHBIM 1o mpaBaMm uenoBeka T.H. MockanbkoBa B HOsi0pe 2016
roja, a jgaiee B ceHTsO0pe 2022 roma mpemsiokuiia BHECTH 3aKOHOIMPOEKT 00
0CBOOOXKICHUH OT OTOBITUSI HAKAa3aHUS CMEPTEIbHO OOJIbHBIX (OTIEIUB UX OT YKCIIa
BCEX TSKEIOOOJBHBIX) OCYXICHHBIX. J[aHHOE TpemioKeHHe OBLIO 00YCIOBJICHO
CMEPTHIO MOTHOIIET0 OT BOCHAJICHUS JETKIX OCYKJICHHOTO B KoioHnu SApocnasisa. B
CTaTh€ pACCMOTPEHBI (AKTOPHI, BBI3BABIINE WMEIONIYIOCS B CpelIe HOPHUCTOB
JTUCKYCCHUIO U BO3MOYKHOCTH PEIICHUS CYIIECTBYIOMIEH mpooieMsr [1].

Ha coBemanun, npoBoguBmeMcs 15 HosOps 2016 roma omOyacmMeHoM
T.H. MockanbekoBoi npu ydactuu cyned Bepxosrnoro Cypa P®, npeacraBurenen
Muntocta PO, Munznpasa Poccun, I'enepanbnaoii npokypatypsl PO, ®CHUH Poccun,
PaBONPUMEHUTENIEH U YUYEHBIX, HE OBLJIO HalJeHO pemieHust Borpoca. C MOMEHTa
coznanust ¢ 2016 roma CoBeTra yNOJHOMOYEHHBIX IO IpaBaM YE€JIOBEKAa, KOTOPBIM
SABJISIETCA MOCTOSHHO JIEUCTBYIOLIMM KOHCYJIbTaTUBHO-COBEIIATEIbHBIM OPTraHOM IpHU
YnoaHoMoueHHOM MO mpaBaM 4denoBeka B Pocculickoit @enepaunn o 2022 rop B
HEro MocTynuiio cBaiie 40 ThICSY 00palleHnui TpaXkaaH.

PaccmMoTpuM MpUYMHBI CYHIECTBYIOIIMX JOBOJIBHO CEPHE3HBIX PA3HOIIACHIL
MEXJy TMPAKTUKYIOIIUM COOOIIECTBOM KAcalolUXCd  METOJIOB €€ PEIICHHUS.
[lonaraeM, mnpuyMHaMM STOMY CTaju: a) OTCYTCTBHE peaJbHOro0 TMOAXOJa K
Pa3pEIICHUIO  CJIOKHOCTEH, KOTOpPhIE COIMYTCTBYIOT pEUIEHUIO Bompoca 00
0CBOOOXKIEHUH OCYKJICHHBIX OT OTOBIBAHUS 10 CMEPTEIbHOM 00J1e3HM; 0) TIpoOebl B
YTOJIOBHOM, YT'OJIOBHO-TIPOIIECCYaJTbHOM M HMCIOJHUTEILHOM 3aKOHOJIATENIbCTBE; B)
HaJIMuue B 2TOW 00JIaCTH yCTapeBIIUX U MPOTHUBOPEUMBBIX IMOJOKEHUN YTOJOBHO-
POLIECCYATBHOTO, YTOJIOBHOTO U YTOJIOBHO-UCIIOIHUTEIBLHOIO 3aKOHOJATEIbCTBA.

be3 ycrpaHeHus Ha3BaHHBIX HEJOCTATKOB TMPOOJIIEMY OCBOOOKICHUS
OCYXJCHHBIX OT OTOBITHS HaKa3aHUS B CBA3U CO CMEPTENIbHBIM 3a00JI€BaHUEM HE
BO3MOKHO YCTPAHUTb.

[Ipu »oTOoM menecooOpa3HbBIM TPEJCTABISECTCS BHECEHHE W3MEHEHW B
Oco6ennyto yacte YUK P® [2], rne ciaepoBano ObI pacmoyiOKUTh OOHOBIICHHBIC
HOPMBI 00 OCBOOOK/ICHHH OT HaKazaHus 1Mo Oojie3Hu [3].

B uwactu 2 ct. 81 YK P® ycraHoBieHO, 4TO JMIO, 3a00JIEBIIEE MOCIE
COBEpIIIEHUS TPECTYIUICHUSI OINpPEACICHHON TKEJIONH OO0JIE3HBIO, MPEISITCTBYIOMICH
OTOBITUIO HaKa3aHMs, MOXET OBbITh CYJOM OCBOOOXIEHO OT OTOBITHS HaKa3aHWUS.
Takum oOpa3om, mnpenanojaraeTcs, 4YTo 3a00JICBAaHHUE JIOJDKHO TMPEIMSITCTBOBATH
OTOBITUIO HAKa3aHMUS.

[lepeuenp 3aboneBaHUl, KOTOpBIE MPEMATCTBYIOT OTOBITHIO HaKa3aHWs, a
TaKxke MOPSOK MEIULIMHCKOTO OCBU/JIETEIbCTBOBAHUS OCY’K/ICHHBIX,
MPEICTABISIEMBIX K OCBOOOKIEHHUIO OT OTOBITHSI HaKa3aHUs MO NMpUYMHE OOJIe3HH,
yTBepxkaaercs nocraHoBineHueMm IlpaBurensctBa PO ot 06.02.2004 Ne 54 (B pen.
nocranoByiennit [IpasutensctBa PO ot 30.12.2005 Ne 847 u 04.09.2012 Ne 882) «O
MEIUIIMHCKOM  OCBHUJIETEJIbCTBOBAHUM  OCYXKJICHHBIX,  MPEJICTABISEMBIX K
OCBOOOKICHHIO OT OTOBITHS HaKa3aHWs 1O TpHYUHE OOJe3HW» (namee —
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[ToctanoBnenne) [4]. Mexay TeM TMepeYHCIICHHBIE B TMepeyHe 3a00JIeBaHUS
NEeUCTBUTEIBHO OKA3bIBAIOTCS TSAXKEIBIMH, OJIHAKO OHH, B 00IIEM, HE MPEMSATCTBYIOT
OTOBIBAaHUIO YTOJIOBHOTO Haka3zaHus. IIpm ToM cMepTelbHO OOJIbHBIM CUHUTACTCS
YeJOoBeK, 4Yel OpraHu3M eIe CHOCOOCH CaMOCTOSITENIBHO  TOJJICPKUBAThH
KpOBOOOpaIlieHre 1 OOMEH BEIIECTB, U YEJIIOBEK C HEUCTIPABUMBIMU TOBPEKACHUSIMHU
CEepICYHOM COCYAMCTOM CUCTEMBI U AbIXaHUSA C MEAUIMHCKOW TOYKH 3pECHUSA HE
SIBJISIOLIMICS yMUpaonuM. [JaHHOE onpeiesieHne 0XBaThIBACTCSI TEMHU MPU3HAKAMH,
KOTOpbIE cosiepxkarcs B [locTaHOBIIEHUN.

CymiecTByeT MO3HIMS, YTO HAIMYHAE CMEPTEIBHOTO 3a00JI€BaHUs, YKa3aHHOTO
B Ilepeune, CymeCTBEHHO YCWJIMBACT HW3OJIUAIO OCYXKIEHHOTO OT OOIIECTBa,
MIPUYHHSET OCYXJICHHOMY JOMOJIHUTEIbHBIC, HE MPEANOIaracéMble 3aKOHOAATEIEM
MPA KOHCTPYUPOBAHWH BHUJIOB HAKA3aHUM U HE IPELYCMOTPEHHBIE TPUTOBOPOM CY 1A,
dbu3nYecKre 1 MOpAJIbHBIC CTPAJaHUS.

OpnHako ciielyeT MpUHATh BO BHUMAHUE U MPOTUBOIIOIOKHYIO TOUKY 3pPEHUS,
KOTOPOM  NIPUIACPKUBAIOTCA COTPYAHUKU MPABOOXPAHUTEIIBHBIX OpPraHOB U
MOTEPIIEBIIIKE OT MPECTYIUICHUI O TOM, YTO OCBOOOXK/IEHUE OT OTOBIBAHUSI HaKa3aHUs
MOXKET OBITh CBOCOOPA3HBIM MMyTEM HEOOOCHOBAHHOTO OCBOOOXKICHUS OT HaKa3aHUs
ONIACHBIX IMPECTYIIHUKOB, KOTOPOE MOXKET CIPOBOLMPOBATH peuuauB. B Takom
cilydae JOJDKHBI OBITh YCOBEPIIEHCTBOBAHBI MPABOBBIE MPOIEAYPHl PACCMOTPEHUS
XOJIaTalCTB OCYXJEHHBIX 00 OCBOOOXKJEHHWU MO MPUYMHE CMEPTEIbHOUN O0Jie3HH,
CyeOHOro, MPOKYPOPCKOTO, MPABO3AIIMTHOIO W OOILIECTBEHHOTO KOHTPOJIS 3a
3aKOHHOCTbIO M OOOCHOBAaHHOCTBIO NPHUHATHIX pemeHud. [lo 3Tol mnpuunHe
royiaraeM, Heo0xoaumMo BoccTaHOBUTH umetonuiicss B CCCP cratucTuueckuil yuer
MOCTIEHUTEHIIMAPHOTO PELUINBA.

He mnonnepxuBas wmHenue omOyacmena T.H. MockaibkoBOM, MbI
MpUIEPKUBAEMCSl peaau3aliuid UJIeU O CO3JaHUU HAJICKAIIUX YCIOBUUA OTOBIBAHUS
HaKa3aHus IS OOJIBHBIX OCYXJIEHHbIX. MMM~ MOTYT OBITH XOCHHCHI TIpU
UCIIPABUTENIBHBIX YUPEKJACHUSIX B MeCTax JUIIeHUsT cBOOOabl. OHU JOHKHBI
IIPEAyCMATPUBATh PA3MEIIECHUE OCYXKICHHBIX B OJHO-ABYXMECTHBIX IOMELIECHUSIX C
YIIYYIIEHHBIMA MaTE€PUaTbHO-OBITOBBIMU YCIIOBUSIMH, C HAJJICKAIIUM U CAaHUTAPHO-
OBITOBBIM M MEIUIIMHCKUM 00Opyn0oBaHHEeM. B 3Toil CBsi3u HENb3sd HE 3aMETUTh, YTO
JaHHAs TPOIEAYpa SBISIETCS MPEAMETOM OOIIECTBEHHOTO KOHTpoJsi. He cinyuaiino B
CHeIMaIbHBIX UCCIEIOBAHUSIX OOpamniaeTcss BHUMAaHUE Ha JAHHBIM acIeKT BOMpoca
[5, c. 79-80].

[Tonaraem, 4To0 OCBOOOXKJAEHHE OT OTOBIBAHMSI CpOKa HaKa3aHUs CMEPTEIbHO
OOJIbHBIX OYEBUHO YJIYyYIIaeT WX KU3Hb U COOTBETCTBYET MPUHIUITY TYMaHHU3Ma,
OJIHAKO TIPU ATOM HE PELICHHBIM OCTaeTCs BOMPOC 00 X OMACHOCTHU JIJIsi OOIIECTBA, B
TOM 4YHCJIE OIMACHOCTH [JId 3I0POBbI HMX 3aKOHOMOCHYIIHBIX POJCTBEHHHUKOB,
UMEIOITUX CBOIO JKWIILIONIAAh U MPOKUBAIOIINX B HE CO CBOMMHU CEMbsIMU (B TOM
YHCJIE C JICThMH) K KOTOPBIM OHU BEPHYTHCS U3 MECT JIMIICHUSI CBOOOIBI, 3/TOPOBbS U
0€30MacHOCTH MOTEPHEBITUX OT MPECTYIUICHHS (PACCUMUTHIBABIINX HA H3OJSIUIO OT
o0IIiecTBa 3aKIIOYEHHOTO), a TaKKe BO3MOXKHO TMPEANOJIOXKUTh BO3HHUKHOBEHHE
HOBOUM MpOOJIEeMBl — HAPOYHOTO BPEIUTEIHCTBA CBOEMY 3J0POBBIO OTIEIHHBIMH
OCYXICHHBIMH, CTPEMSIITUMUCS TTOJIYIUTH CBOOOY JTFOOBIM ITyTEM.
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