Hpaeo U cCouuarvHble ONMHoOWweHuUR

ITPABO 11 COIITNAJIBHBIE
OTHOILIIEHUA

Hayunas cratbsi / Research Article

YK 343.265
DOI: 10.36718/2500-1825-2022-4-152-159

IIaBes Baagumuposuu Temsamuua'™, CBersiana AstekcanaposHa CtynmuHa?

1 Cubupckuii ropugndecknit uHCTUTYT MB/L Poccun, Kpacuosipck, Poccust

2 Cubupckas mnoxkapHo-cnacarenabHass akagemuss I'TIC MYC Poccuu, JKejre3HOTropck,
KpacHospckuii kpaii, Poccus

1 pavlushat@mail.ru

2 gstupina@mail.ru.

OCBOBOXKIAEHUE OCYKJAEHHDBIX OT OTBBIBAHNA HAKA3AHUWA
B CBA3UM C UX YHACTHMEM B CITEHAJIbHOM BOEHHOMU OITEPAIIVII:
ITPABOBBIE BOSMOXKHOCTH 1 BAKOHOTBOPYECKHUE ITEPCIIEKTHBbI

B ycaosusx nposodumoil cneyuansHoll 80eHHOU onepauyuu obcyxcoaemes docma-
MOYHO WUPOKUll PGPOHM B0NPOCO8, KACANWUXCA ONMUMU3AYUU OP2AHU3AUUOHHO-
Npasoswvlx 0OCHO8 NPUBACUEHUS K YUACMUI0 8 Hell pa3AUudHbIX Kame2opuil epaxc0aH — om
80€HHO00S3AHHBIX 00 AUY, NPeCMYNUBWUX 3AKOH U N0J8EPSHYMbIX 20,108 HOMY Npece-
dosanuro. B amoti c8a3u HayuHblll uHMepec npedcmasAsiom NPagosble 803MONCHOCU U
3aKOHOMEBOpUecKuUe NepcneKkmuebl NPusAeHeHUs AUY, OMObIBAOWUX Y20108Hble HAKA3A-
HUS, K Yuacmuioo 8 80eHHblx delicmausx 8 Kavecmee 8oeHHOCAYdcawjux. B konmexcme
UCTMOPUYECK020 ONbIMA NPUBAeHeHUS OCYHCOeHHbLX, 0MObI8aOWUX AuuLeHUe c80000bL, 8
b6oesblx onepayusx no 3awume Omeuecmsea paccmMampueaemcs coomeemcmsyrwasn
POMb  Y20/108HO-NPABOBBLIX UHCMUMYMO8 NOMUA08AHUA, CYOUMOCMU U YCAOBHO-
00cpouH020 0c8000xMCcOeHUs. Pestomupyemcs, umo 8 cayuae pearudauuu nepcnexmue
yuacmus OcCyx#cO0eHHbIX 8 CNneyuanbHoll 80€HHOU onepayuu makoe peuleHue O00AHNCHO
umems 3axkoHooamenvHoe O@PopmaeHue HA YpPOBHe Y20408HO20 U Y20/108HO-
UCNOAHUMEeAbHO20 3aKoHodameabcmea. B pamkax 3aseaeHHoll npobaemamuku aHanu-
3upyemcsa maxoil 8ud 0c8000X#c0eHUS 0N HAKA3AHUS, KAK 0C8000XC0eHUe OMm HaKa3aHus
8 c853U C uameHeHuem obcmaHosku. KoHcmamupyemcs eeposimHas Heobxooumocmb
NpuHAMua passsicHarowux pexomendayuil ITrenyma Bepxosnozo Cyda Poccuiickoii De-
depayuu OMHOCUMENbHO B0NMPOCO8 0C80O0HCOEHUS OM O0MOBIBAHUA HAKA3AHUSL PAcC-
cmampueaemoll kamezopuu Auy. B koHmexkcme nocmyaupyemvlx 60npocos8 npedaaza-
emces 8 nopsidke npedaoxcerus 3axkorHodamento Ha 6yoywee (de lege ferenda) eapuanm
0onoaHeHull 8 Y20.108HO-NPABOBYI0 HOPMY, PE2NAMEHIMUPYOWYIO OCHOBAHUS NPUMeHe-
HUS YCA0BHO-00CPOUHO20 0C8000MCOeHUsl ocyxcOeHHbLX. /[Jeanaemcs 8bl800, CO2AACHO KO-
mopomy 8 cayuae NPu3HaHus 0ONYCMUMbIM 0C8000dc0eHUe OCYHCOeHHbIX 0m ombvlea-
HUSL HAKA3AHUS 8 C8A3U C UX YUacmueMm 8 CneyuanbHol 80eHHOU onepayuu nompebyemcs
gHeceHUe CO0ME8emCcmayWUX KOMNAEKCHbIX UdMeHeHUll 8 codepicatue pada dedepans-
HbLX 3AKOHO8 U NOO3AKOHHBIX NPABOBBIX AKIMNO8.

Karoueavle caosa: 800opyixceHHas 3awjuima uHmepecos 2ocydapcmed, ucnpasu-
menvHoe yupedxcoeHue, HeNo2auleHHas cyouMocms, MaXxcKoe npecmyniaeHue, ympama
0bwWecmeeHHOll ONAcHOCMU, YaCMHAS 60eHHASL KOMNAHUS, wmpagdHoll 6amanboH
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CONVICTS RELEASE FROM SERVING SENTENCES IN VIEW
OF THEIR PARTICIPATION IN A SPECIAL MILITARY OPERATION:
LEGAL POSSIBILITIES AND LEGISLATIVE PERSPECTIVES

Due to the ongoing special military operation, a fairly wide range of issues is being
discussed regarding the optimization of the organizational and legal foundations for in-
volvement wvarious categories of citizens in it - from those liable for military service to
persons who have broken the law and are subjected to criminal prosecution. In this re-
gard, legal possibilities and legislative prospects to involve persons serving criminal sen-
tences in hostilities as military men are of scientific interest. In the context of the histori-
cal experience of involving convicts serving deprivation of liberty in combat operations to
defend the Fatherland, the corresponding role of the criminal law institutions of pardon,
criminal record and parole is considered. It is summarized that in the event that the pro-
spects for the participation of convicts in a special military operation are realized, such a
decision should have legislative formalization at the level of criminal and penitentiary
legislation. Within the framework of the stated problem, such a type of release from pun-
ishment as release from punishment due to a change in the situation is analyzed. The
probable need to adopt explanatory recommendations of the Plenum of the Supreme
Court of the Russian Federation regarding the issues of release from serving a sentence
for the category of persons under consideration is stated. Based on the postulated issues
the study sets forth a proposal to the legislator for the future (de lege ferenda) to consider
a variant of additions to the criminal law norm regulating the grounds for applying the
conditional early release of convicts. It is concluded that if it is recognized as acceptable
to release convicts from serving their sentences in connection with their participation in a
special military operation, it will be necessary to introduce appropriate complex changes
to the content of a number of federal laws and by-laws.

Keywords: armed defence of state interests, correctional institution, unexpunged
criminal record, serious crime, loss of public danger, private military company, punitive
battalion
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BBenenue. B coBpeMeHHBIX yCJIOBU- aJIbHOU BOoeHHOU omepanuu (manee — CBO),
SIX BOIIPOC O IPABOBOM CTaTyCe OCYXKJeH- Koropas Obuia oObsaBieHa IlpesusmeHTom
HBIX, IIPETEeH/IYIONIUX Ha ydacThe B cmenu- Poccuu 24 ¢eBpans 2022 roaa, nepexogur
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Hpaeo U cCouuarvHble ONMHoOWweHuUR

U3 pa3psfla UCKIIUYUTEJIBHO TUIIOTETUYe-
CKHUX B TPYIIILY IOCTaTOYHO IIMPOKO OOCYXK-
JlaeMbIX U BeCcbMa IEepPCIEKTUBHBIX HAYYHO-
IIPAKTUYECKUX TEM.

ITepBass «BosHa» OOCYKJIeHUA JJAHHO-
ro BOIIpoca OXBaTwja Macc-Menua. B pam-
Kax Pa3HBIX >XYPHAJIUCTCKUX KAHPOB [0
IIIUPOKOU OOIIECTBEHHOCTH JIOBOJATCA Pas-
JINYHBIE TIPE/CTaBJIeHUs U OOBACHEHUS
ydacTus OCYK/I€HHBIX B KauecTBE BOEHHO-
cayxkamux. Tak, H.C. MuxajakoB B CBOeu
nporpaMmMme «becoroH» OCBeTWJI TIOABUT
OCY>K/IEHHOTO0, KOTOPBIH IOJIOPBaJI BMeCTe C
co0o1 BparoB, YTOObI MPUKPBITH OTXOJ, CBO-
ux 0oeBbIX TOBapuileil. Kpome Toro, moss-
JIAIOTCA cepbe3Hble Hay4YHble HCCJIeIOBAHUA
(ppoHTANBHOTO XapakTepa OTHOCHUTEJIHBHO
obcyKaeMou TeMHl [1].

B wundpopMmanuoHHOM II0Jie BeayTCA
TaKXKe 71e06aThl OTHOCUTEIHFHO ITPUBJIEUEHUS
JiiIl, OTOBIBAIOIINX YTOJOBHBIE HAaKa3aHUS,
k yuactuio B CBO. B 3T0i1 cBA3U HeIb3s He
OTMETUTH, UTO 3amuTa PoauHBI — 3TO 005-
3aHHOCTHh (3a OIpeJIeJIEHHBIMU HCKJIIOUe-
HUSIMU) KaXKJIOTO TpakJlaHuHa Poccuiickoi
®enepanuu. Ho BO3MOXKHOCTB BOCIIOJIB30-
BaThCA 3TUM IIPABOM ellle Ha/l0 3aCIy>KUTh.

JloCcTaTOYHO U3BECTHOU UM pacHpo-
CTPaHEHHOU fABJsAeTCA UHPOpMAIUA O TOM,
yro B Imiepuof; Benmkoit OrtedyecTBeHHOU
BOUHBI 1941-1945 (nanee — BOB) nmpuBuie-
T'UH BOEBaTh B PeryJsApHbIX uyacTax KpacHoil
ApMum yzocTaMBaJIMCh JlaJIeKO He Bce 3a-
KJIIOUeHHble. B apMuio, kak NpaBWIo, He
HAIIPABJISUINCh JIWIA, OCYK/JEHHBIE 3a CO-
BepIlleHNe TaK Ha3blBaeMbIX KOHTPPEBOJIIO-
IIUOHHBIX IPECTYIUIEHUH, a TakKe 3a TAXK-
KUe YTOJIOBHBIE IeIHU.

B mesnom oTMeTuM, UTO MCTOpHUA y4a-
CTUs HAIllero Hapoja B 3aluTe cBoeul Po-
JINHBl MMeeT HEOJHOKpaTHble CBUJeTesIb-
CTBA repOUYECKUX MMOCTYIIKOB OCY:KJ€HHBIX.
JloCTaTOYHO BCIIOMHHUTH NOABUTHU IITpad-
HbIX OaTaysiboHOB B mepuoyi BOB. Beien-
CTBUE UETO0 IPEeJICTaBIsAETCS 000CHOBAHHBIM
paccMOTpeTh HEKOTOpble BOIIPOCHI IIPABO-
BOTO PEryJIMPOBaHUA CTaTyca OCYKJEeHHBIX,
KOTOPBIE MOT'YT 3aCJIy>KUThb IIPABO Y4acTUA B
CBO. /lanHble BOIPOCHl 00pa3yIOT MOCTaB-
JIEHHYI0 ITpo0JieMy, pellleHrue KOTOPOU SIB-
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JISIETCST OHOU M3 aKTyaJIbHBIX HAYYHBIX 3a-
Jlad BOEHHOTO YTOJIOBHOTO IIPaBa.

Ieab nuccaegosanusa. OnpeseneHne
IIPAaBOBBIX BO3MOXXHOCTEH U IIE€PCIIEKTUB
KOPPEKTUPOBKU YTOJIOBHO-IIPABOBBIX HH-
CTUTYTOB B CBSI3W C NPHUBJIEUEHUEM K yda-
CTHIO B BOEHHBIX JEHCTBUAX JIHI], OTObIBA-
IOIIVX YTOJIOBHBIE HAKA3aHUS.

MeTtoapl uceaegoBsanusa. B npouec-
ce HWCCJIeIOBaHuA ObLIM HCIOJIb30BaHBI KaK
KOHKPETHO-UCTOPUYECKUU, TaK U OOIIeHa-
YIHBIE METObl II03HAHUS OKPY:KAIoIIen
COITMATPHO-TIPABOBON  IEWCTBUTEIbHOCTH.
Taxxke MIPUMEHSAJINCH dopmanbHO-
IOPUUYECKUM, CUCTEMHO-CTPYKTYPHBIM U
repMEHEBTUUYECKUU  METOABbI, KOHTEHT-
a"Hanu3 JIoKymMeHTOB. Ilpu ¢opmynuposa-
HUMU BBIBOJIOB 3aJIEICTBOBAH 3BPHUCTHUUE-
CKUN M IPOTHOCTUYECKUH IOJXOABI K IIO-
3HAHUIO TEPCIEKTUBHBIX HAIpaBJIeHUUN
Pa3BUTH COOTBETCTBYIOIIEHN cdepbl oTede-
CTBEHHOU I0PUCHIPY/IEHIINH.

Pesyabrarsl uccIegOBaHUA U UX
oocy:xkaeHue. B pamkax MocTaB/IEeHHOH
po6JIEMBI OTZIEJTBHOTO BHUMAHUSA 3aCITy>KHU-
BaeT MHCTUTYT OMUJIOBAHUS U CYyAUMOCTH B
paMKax yroJIOBHOTO 3aKOHO/IaTeIhCTBA.

OOpaTtuMcsi K HEKOTOPHIM BeXaM WC-
TOPUM II0 3aKOHOJATEJIbHOMY peryJiMpoBa-
HUIO yJaCTUS OCY>K/IEHHBIX B OOEBBIX OIle-
pauuax no 3amute OredyecTBa.

Tak, 12 wurona 1941 ropa Ilpesuauy-
moMm BepxoBHoro CoBera CCCP 6bL1 uzzman
yka3d «0O0 OCBOOOXKIEHHHW OT HaKazaHUs
OCY>K/IEHHBIX TI0 HEKOTOPHIM KaTerOpHUIM
MIPECTYIIEHUI ».

[Tocsie mavana BOB mo npepcrasie-
Huto HKBJ[ CCCP Ilpesuamymom Bepxos-
Horo CoBera Coroza CCP 12 utossa u 24 HO-
s10ps 1941 roza OBLIN U3IaHbI YKa3bl O JI0-
CPOYHOM OCBOOOXKJ€HNU HEKOTOPBIX KaTe-
TOPUU 3aK/TIOYEHHBIX, OCY>K/IEHHBIX 32 IIPO-
T'yJIbl, OBITOBBIE W HE3HAUYUTEJIbHBIE JIOJIK-
HOCTHBIE U XO3SIMCTBEHHBIE IIPECTYILIEHUS,
¢ mepejiauel JIUI] TPU3BIBHBIX BO3PAcTOB B
Kpacuyro Apmuro.

I[Ipu »stom mTpadbarel 0065A3aHBI
HEYKOCHUTEJBbHO co0JIoAaTh TpeOOBaHUSA
nmpukasa ot 28 uwJisa 1942 roga Hapogaoro
KoMHccapa 000pOHBI Coroza CCP
N.B. Cranuna «O Mepax IO yKpeIJIEHUIO
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JUCHUILINHGBI U TIopsaka B KpacHolt Apmun
U 3allpelleHu CaMOBOJIBHOTO OTX0Aa ¢ 6o-
€BBIX MO3UIUI» NO 227, M3BECTHOTO KaK
npukas «Hu mary Hazana!».

26 CeHTAOPSA 1942 rofia 3aMEeCTUTEJIEM
Hapoasoro xommuccapa ob6oponbl CCCP
I'. KykoBbiM ObLIH yTBepak/ieHbI Ilomoxke-
HUe O ITpadHBIX OaTaIbOHAX AEWCTBYIO-
meid apmuu u llonoxxeHue o mrrpadHBIX
poTax apMuH. 28 CeHTAOpsS 1942 roja ObLI
us3gaH npuka3d N2 298 HapogHoro komwuc-
capa o6opoabsl CCCP ¢ 00bsiIBJIEHUEM I10JIO-
’)KeHU#l o mrpadHbIX OaTaTbOHAX U POTax,
IITATOB IITpadHOro H6aTasboHAa, POTHL U 3a-
IPaUTENBHOTO OTpsi/la JEeUCTBYIOIEN ap-
muu. CoryacHo 1. 15—16 JaHHOTO IIpUKa3a
3a 0oeBoe oTianumMe IMITpapHUK MOT OBITH
OCBOOOXKJIEH JIOCDOYHO IO TIPEZCTaBJIEHUIO
KOMAaHZIOBaHUA InTpaHOro  OaTajiboHA,
YTBEP>K/IEeHHOMY BOEHHBIM COBETOM (ppOHTA.

Kpome sTOTO, 10 OTOBITUN HA3HAYEH-
HOTO CpOKa KOMaH/l0BaHUe 0OaTajbOoHA TO-
TOBWIO ¥ HAIPAaBJAJIO BOEHHOMY COBETY
dponTa mpescraBiienre 06 OCBOOOKIEHUH
mrpadHUKa U3 mrpadHoro 6aranpoHa. Co-
OTBETCTBEHHO, IITpPapHUK OCBOOONKIAIICA
u3 mrpadHOro 6aTasboHA B CIIyyae yTBED-
JKJIEHUsT TaKOTO IpejicTaBiaeHusA. [Ipu sTom
BCce OCBOOOKIeHHbIe u3 mTpadHOro Oara-
JIbOHA BOCCTAHABJIMBAJIWUCh B 3BaHUU (B
cjlydyae, ecJii OHO paHee ObLJIO NPHCBOEHO
eMy) U BO BceX IIpaBax.

B paccmaTpuBaembIii Iepro/; BpEMEHU
CYIIIECTBOBAJIA TPAKTHUKa (HOPMHUPOBAHUSA
TaK Ha3bIBa€MBIX CTPOUOATATHLOHOB («pa-
00YMX KOJIOHH») M3 YHCJIA «ITOJTUTHYECKH
HEYCTOMYUBBIX TpakZaH» [2, c. 186], uTo
TaK)Ke TPEACTABJISET U3BECTHBIA HAYyJIHBIHN
HUHTEPEC.

3ameTuM, YTO 15 SHBaApsA 1942 Troja
Cekperapuarom Ilpesupmyma BepxoBHOTO
Cosera CCCP npunumaerca MHCTpyKIua o
MOPA/IKE CHATUA CYAUMOCTH C BOEHHOCIY-
JKAIUX, OTJIMYUBIINXCA B 005X ¢ HEMEIKO-
damucrckuMu  3aXBaTYUKAMU, B COOTBET-
CTBUM C KOTOPOU CyINMOCTDb C TAaKUX BOEH-
HOCJIY?KaIllUX CHUMaJsach IO XOAATalCTBY
KOMaH/INPOB yacTel (kopabsieil) pelieHreM
BOEHHBIX COBETOB (POHTOB, (JIOTOB U OT-
JIeJIBHBIX apMuii OoT umeHH IIpe3uauyma
Bepxosaoro Cosera CCCP ¢ nmocienymomum

ero yTBep:k/eHueM [3, c. 27—-30]. Ilpunarue
JIAHHOTO IOPUAUYECKU 3HAYUMOTO JIOKY-
MeHTa ObLIIO HEOOXOAMMBIM PeIlleHUeM, I10-
CKOJIBKY YK€ CJI0KHJIach IIpaKTUKa CaMOOT-
BEPKEHHOTO U TePOMCKOTO YYaCTHUSA TaKHX
JIUIT B BOEHHBIX AeHcTBUAX. Kak oTMeuaroT
nccaenoBarenu: «OTCPpoOYKa OT UCIIOJTHEHUA
IIPUTOBOPA W CHATHE CYAUMOCTH CHIKAJII
HeOOeBble TOTEPU AEHCTBYIOIIEH apMUM.
OKOJI0 400 TBIC. OCYKJIEHHBIX BOEHHOCIIY-
JKalux ObLIO HAIlpaBJIEHO HAa (PPOHT C OT-
CPOYKOU HCIOJTHEHUSA IIPUTOBOPA 0 OKOH-
YaHUA BOUHBI, YTO COIIOCTABHMO C YMCJIEH-
HOCTBIO JIMYHOTO cocraBa OZTHOTO
dponTa» [4, c. 140]. OTETBHO OTMETHUM,
yTo 110 okoHuanuu BOB mmesia mecro mu-
pOKasi aMHUCTUSA TeX BOEHHOCITYKaIIUX, KO-
TOpbIE OBLITU OCY?K/IEHBI B BOEHHOE BPEMSI.

JlalfijiPKecT COOTBETCTBYIOIIETO HCTO-
pUYECKOTO OTIBbITA MO3BOJISAET YUECTh €ro u
00paTUThCA K AaHAJIU3y CYIIECTBYIOIIUX
IIPaBOBBIX BO3MOKHOCTEN M 3aKOHOTBOpUE-
CKUX IIEPCIEKTUB MPUBJIEUEHUS JIUI], OTOBI-
BAIOIIMX YTOJIOBHBbIE HAKa3aHUs, K yIaCTHUIO
B BOEHHBIX JEHCTBUAX B KauyecTBEe BOEHHO-
CITY>KallluX.

BaxHO yKaszaTh, YTO COIJIACHO CT. 1
YrosoBHOTO KOojziekca Poccuiickont ®enepa-
M1, yTOJIOBHOE 3aKOHO/IaTEIHCTBO Poccuii-
ckoii denepamy COCTOUT TOJIBKO U3 YTO-
JIOBHOTO Kojiekca Poccuiickoit ®emepanmu.
Bce HOBBIE 3aKOHBI, KOTOpbBIE IIpeaycMaT-
PHUBAIOT YTOJIOBHYIO OTBETCTBEHHOCTb, ITO/I-
JIeXKaT 00s3aTeIbHOMY BKJIIOUEHUIO B YTO-
JIOBHBIN Kopekc Poccuiickoit ®enepamnuu.
[IpuMeHeHNE YTOJIOBHOTO 3aKOHA IO aHa-
JIOTUH He JomyckaeTcsa (4. 2 cT. 3 YroJios-
HOTO Kojekca Poccuiickoir ®enepanun).
CoOTBETCTBEHHO, IIPABOBOE PETYINPOBAHUE
YTOJIOBHO-IIPABOBOTO CTaTyca OCYKJIE€HHBIX
B YACTU NMPUMEHEHHUS WHCTUTYTA CYAUMO-
CTH, IOMWIOBAHUSA U aMHUCTHHU CTPOTO ype-
TyJIUPOBaHbI CT. 84—86 riaBbl 13 Yrosos-
HOro Kojekca Poccuiickort ®eneparum, a
PaBHO HWHCTUTYTa YCJIOBHO-JAOCPOYHOTO
OCBOOOXKIEHUS — CT. 79 YTOJIOBHOTO KOJIEK-
ca Poccuiickoit ®enepanuu. B cBowo oue-
pellb TIPAaBOBOE IIOJIOXKEHUE OCYKJIEHHBIX U
IIOPSIZIOK HCIIOJTHEHUSI HaKa3aHUs YPeryJIu-
pOBaHbI YTOJIOBHO-HCIIOJTHUTEJILHBIM KO-
nexcom Poccutickoit ®enepamuu, B KOTO-
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poOM,  COIJIaCHO CT. 2,  VTOJIOBHO-
HCIIOJTHUTEJIPHOE 3aKOHO/IATENIhCTBO Poc-
cutickolt ®eiepariuul COCTOUT U3 YTOJIOBHO-
HCIIOJTHUTEJIPHOTO  Kozekca Poccuiickoit
®enepaniu u Apyrux ¢esieparbHbIX 3aKO0-
HOB. Ciie/1oBaTeJIbHO, B CJIydyae peajin3anun
IIEPCIIEKTUB y4dacTus ocyxJeHHbIXx B CBO
TaKOe peIlleHre JIOJDKHO MMETh 3aKOHO/Ia-
TeJIbHOe 0(popMJIEHNE HA YPOBHE YTOJIOBHO-
r0O U YTrOJIOBHO-UCIHOJHUTEIHLHOTO 3aKOHO-
natesberBa Poccuiickoit @eneparuu.

PaccmaTtpuBas Bonpoc 0 IpuUBJI€UEHUN
OCYKZIeHHBIX K yuyacTuio B CBO 1 mpaBoBbIM
IIOCJIEJICTBUSIM TAaKOTO YYacTHs, CJIeIyeT
OTMETHUTDb, YTO B COOTBETCTBUMU C II. 3 CT. 23
®enepanbHOTO 3aK0HA OT 28 Mapra 1998 T.
N0 53-®3 «O BOMHCKOI 00sI3aHHOCTH U BO-
eHHOU CiIyk0e» He MojJIekaT IMPU3bIBYy Ha
BOEHHYIO CJIYKOY TpaskaHe:

a) orObIBamllyie HaKazaHWe B BHJE
00s13aTeJIbHBIX Pab0T, UCIIPABUTEIBHBIX pPa-
00T, orpaHuYeHUs CBOOOJBI, apecra WJIN
JIUIIIEHUS CBOOOJIBI;

0) uMerIre HECHATYI WJIA HeIora-
IIIEHHYI0 Cy/INMOCTh 3a COBEPIIEHUE IIpe-
CTYIUIEHUS,

B) B OTHOIIIEHUU KOTOPBIX BEJETCS JI0-
3HaHHE JUOO0 MPeABaAPUTETLHOE CJIEICTBHE,
I YTOJIOBHOE JI€JI0 B OTHOIIEHUHM KOTO-
PBIX TIEPEJIAHO B CY/I.

B cooTtBeTrcTBHM C 1. 3 CT. 4 Ilosoxe-
HUS O TOPSAAKE TPOXOXKIEHUS BOEHHOU
CIy>kObI, YTBEpPKJAEHHOTO YKaszoMm IIpe3u-
nenta Poccuiickoit ®eneparuu ot 16 ceH-
TA0ps 1999 roma NO 1237 «Bompockl mpo-
XOKJIEHUSI BOEHHOU CJIyKOBI», KOHTPAKT He
MOJKET OBITh 3aKJIIYEH C TPaKJTAHUHOM
(MHOCTpPaHHBIM TPAKJAHUHOM), B OTHOIIIE-
HUU KOTOPOTO BBIHECEH OOBHHUTEIHHBIHN
IIPUTOBOP M KOTOPOMY Ha3zHAYeHO HaKasza-
HHEe, B OTHOIIIEHUHW KOTOPOTO BEAETCA J10-
3HaHWE JTUO0 MPeABAPUTETBHOE CJIEICTBUE,
WJTH YTOJIOBHOE JI€JIO B OTHOIIIEHUH KOTOPO-
ro TMepeaHo B CyJl, UMEIOIUM HECHSTYIO
WM HENOTaIlleHHYI0 CyJUMOCTh 3a COBEP-
IIIeHEe IPECTyIUIeHUs, a TaKXKe OTObIBaB-
UM HaKa3aHWE B BUJE JIUIIEHUS CBOOO-
nibl. KpoMme TOro, KOHTPaKT HE MOKET OBIThH
3aKJIFOYEH C TPaKJIaHUHOM, JIUIIIEHHBIM Ha
OIIpeJieJIEHHBIA CPOK BCTYHUBIIHUM B 3a-
KOHHYIO CIJIy PellleHHEM Cyjia IIpaBa 3aHU-
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MaTh BOWHCKYIO JIOJI?)KHOCTb,
3TOT0 CPOKa.

CoOTBETCTBEHHO, OCYKJEHHBI  He
MOXKeT nmpuHuMaTh ydyactue B CBO B pawm-
KaxX HECEHUS UM BOEHHOU CIIyKObI, ecJTi OH
YCJIOBHO-JIOCPOYHO OCBOOOXK/IEH, TaK Kak
nMeeTCsl TaKoe YroJOBHO-IIPABOBOE IIO-
CJIEICTBUE KaK Cy/ITUMOCTbD.

B 9TOi1 CBA3U HEJIb351 HE 3aMETHUTb, UTO
COTJIACHO 4. 2 cT. 85 YT0JIOBHOTO KOjleKca
Poccutickoit ®enepanuu, ¢ JIuIa, OTOBIBIIIE-
ro HaKa3aHUe, aKTOM ITOMUJIOBAHUSA MOKET
OBITH CHATA CyIUMOCTH. Takke CHATHE Cy-
JIUMOCTH C JIMIl, OTOBIBIIMX HaKa3aHUE,
IPEyCMOTPEHO B KAUeCTBE IPABOBOTO IIO-
CJIEAICTBUS aKTa aMHUCTHH (4. 2 cT. 84 Yro-
JIOBHOTO Kofiekca Poccuiickoit Peneparn).

OpHako, TOBOpPA IIPO aMHUCTHIO, CJIe-
JlyeT MIOHMMaTh, YTO OHA IIPUMeEHseTCA WH-
JUBUAYAIBHO K HEONPEJIEJIEHHOMY KpPYTY
JIVII, YTO HE I03BOJIAET BCECTOPOHHE YYU-
THIBATh JIMYHOCTHBIE KAUECTBA OCYK/IEH-
HBIX, KOTOpbI€ MOTYT OBITH IIPUBJIEUYEHBI K
yuactuio B CBO.

AHaU3Upys CYIIECTBYIOIIYI0 HOpMa-
TUBHO-IIPABOBYIO 0a3y HCCIeayeMoro BO-
Ipoca, cJeayeT cKa3aTh U O BO3MOXXHOCTHU
yuyactua ocyxJeHHpIx B CBO B cocrase
YaCTHBIX BOEHHBIX KOMIAHUU (maysee —
YBK). OtHocurenpHo YBK HeobxoguMo
OTMETUTD, YTO B MOCJIEAHUE MECAIBI aKTya-
JINBUPOBAJICA BOIPOC OTHOCUTEJIBHO UX
IIPABOBOTO CTaTyca. XOTA ellle B 2012 Toy B
Tl'ocynapcrBennyto Jlymy Poccutickoit @ese-
parmuu OB BHECEH 3aKOHOIPOEKT NO©
62015-6, HallpaBJIeHHBI HA YCTAaHOBJIEHUE
IIPAaBOBBIX HOPM TOCY/ZapCTBEHHOTO pery-
JIMPOBAHUSA CO3/IAHUA U JAeATEJIbHOCTU
YaCTHBIX BOEHHBIX KOMIaHuM. OHAaKO 3a-
KOHOITPOEKT OBLT BO3BpAIleH CyOBhEeKTy 3a-
KOHOJIATEJIbHOU WHUIIMATUBBI JIJIS1 BBIMIOJI-
HeHUs TpeboBanuit Koncrutynuu Poccuii-
ckout Qeneparum u persameHTta locynap-
CTBEHHOU [IyMBl.

[Tocie 3TOrO0 TOJBKO B TEPUOZ C 24
(deBpasisa 2022 roza BHOBB B I'ocy/iapcTBeH-
Hy10 JlyMy BHeCeH 3aKOHOIIPOEKT O IIPaBO-
BOoM craryce poccuiickux UYBK, koTopsrit
HaXOJIUTCS B CTQJAUH OOCYKIEHHUA.

K HacrosimemMy BpeMeHH OTCYTCTBYET
JIOCTaTOYHAsi HOpPMAaTHBHAs IPABOBas OC-

B TeE4YEeHHue
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HOBa oTHOcuTesabHO crartyca UBK. Cnenyer
3aKJIIOYNUTh, UTO HA CETOAHAIIHUU JeHb
YBK - 3TO, ¢ O/THON CTOPOHBI, KOMMeEpPYe-
CKO€ KOPIOPaTUBHOE I0OPUNYECKOE JIUILO0, C
Jipyroil — HeodUIMAJIBHOE BOOPYKEHHOE
dopmupoBanmne. HeszaBucumMo OT 3TOrO,
0e3yCJIOBHO, Ba)KHA IEPCIIEKTHBA YJaCTUS
YBK Poccun B CBO. Yto xe kacaercsa
OCY>KZIeHHBIX, TO 71 ydactusa B CBO B co-
craBe UBK (B ompe/ie/IeHHOM CMBIC/IE — TH-
IIOTETUYECKH) HEOOXOIUMO HE TOJIBKO ype-
ryJIMpoBaHue nmpaBoBoro cratyca YBK, Ho u
BBIPAOOTKA YETKOTO MeXaHHW3Ma OCBOOOXK-
JIEHUS OCY?KJIEHHBIX OT OTOBIBaHHS HaKasa-
HHUs B paMKaxX YTOJIOBHOTO 3aKOHO/ATEJIb-
CTBA.

BaxHoe 3HaueHme mnpuoOpeTaeT BO-
IIPOC OCBOOOKAEHUS OCYKJEHHBIX 32 IIpe-
CTyIUIeHUA B cdepe SKOHOMUYECKOU Jes-
TEJIBHOCTHU C IIeJIbI0 UX MPUBJIEYEHUS K CO-
OTBETCTBYIOIIIUM MEPOIPUATUAM I II0-
BBIIIIeHUA 3(PPEKTUBHOCTU SKOHOMUUYECKO-
ro obecrieuenusi CBO mo psAay BaKHBIX
HAIlpaBJIEHUH. IIpencrasnsercs, 4To
B JIAaHHOM CJIy4ae «paboTocrocobeH» He
TOJIBKO MHCTUTYT IOMUJIOBAHUSA, HO M aAKT
aMHUCTHUM.

Ecsn xe roBopuTh 00 y4yacTUU OCYXkK-
JIEHHBIX B BOEHHBIX JIEHUCTBUAX, HAIIPUMED,
B coctaBe UBK, TO ciemyeT oOpaTUTh BHU-
MaHHEe Ha I1eJIecO00pPa3HOCTh 3aKOHO/Ia-
TEJIbHOTO COBEPIIIEHCTBOBAHUS HWHCTUTYTA
YCJIOBHO-JIOCPOYHOTO OCBOOOXK/IEHUSI U WH-
CTUTYTa NOMMWJIOBAHHUS.

MoxkHO 0OpaTUTh BHUMaHUE U Ha Ta-
KOU BHJ OCBOOOXKIEHHUs OT HaKa3aHUA, Kak
0CBOOO’K/IEHHE OT HAaKa3aHUS B CBS3H C U3-
MeHeHHeM 00cTaHOBKH (cT. 80.1 YT0J10BHO-
ro kozekca Poccuiickoii ®enmepamnun).
BcnencrBue mpuMeHeHUsT TAaHHOTO OCHOBA-
HUS JIMIO, COBEPIIMBIIIEE BIEPBbIE Ipe-
CTyIJIeHHe HeOOJIBIIION WU cpefHeN TsKe-
CTH, TlepecTaeT OBITh  0OIIlECTBEHHO-
OIIACHBIM, TO €CTh JJaHHOE JIUII0 YyTPAauYUBAET
00IIleCTBEHHYIO OIACHOCTh JJII OKpY’Kalo-
mux [5, c. 69—71; 6, c. 93—94]. IIpu s3TOM
caelyeT WMeThb B BUAY, IpeXAe BCero,
HAINIPaBJIEHHOCTb JesAHUSA Ha OXpaHseMble
YTOJIOBHBIM 3aKOHOM COITUAJIbHbIE I€HHO-
CTU U TIPUUYMHEHHBIA UM BpeJl, Ha YTO yKa-
3pIBaeTcAd B M. 1 mocraHoBjeHus I[linenyma

BepxoBHoro Cyza Poccuiickoit ®enepariumn
oT 22 fekabps 2015 roga N2 58 «O mpakTu-
Ke HazHaueHUs cyzamu Poccuiickoii Depe-
panuy yroJ0BHOIO HAKA3aHUA».

[Tonaraem, 4TO KeJjlaHUe JIUIA, OTBe-
YaOIIEro yCJIOBHUAM INPUMEHEHHs OCHOBA-
HUSA OCBOOOK/IEHUS OT HaKa3aHUs, Hpeiy-
CMOTPEHHOTO CT. 80.1 YTOJIOBHOTO KOJIeKca
Poccutickoii ®esiepaniuu, IpUHATH ydacTUe
B CBO B nesnax neHanu@ukaum U JeMUIH-
Tapu3aluy YKpauHbl JOKHO OTBEYATh BBI-
COKUM TpebOBaHUAM rpakgaHuHa Poccuii-
ckoui Pemepanuu U JIUIA, U3BABJIAIOIIETO
>KeJIaHUe CJIYKUTh 3all[UTe MHTepecoB Poc-
cuiickoii ®eneparuu. Kpome Toro, morpe-
OyloTcA pa3bACHAIINE peKOMeHJalluu
[Inenyma BepxoBHoro Cyza Poccutickoin
deneparuu 10 OCBOOOXKAEHUIO OT Hakasa-
HUA paccMaTpuBaeMou kateropuu Jjud. Of-
HAKO, HU O/IHO U3 JIEUCTBYIOIIUX IIOCTAHOB-
snennii Ilnenyma BepxoBHoro Cyna Poccuii-
ckoii deepariuy BCECTOPOHHE He Pa3bACHA-
€T TIOJIOXKEeHU CT. 80.1 YTOJIOBHOTO KOZIEKCa
Poccutickoit ®emepariuu 06 0CBOOOKIEHUH
OT HAaKa3aHU B CBA3H C U3MeHeHueM obcTa-
HOBKU, II03TOMY HCIIOJIb30BaTh JJAHHBIA BU/L
0CBOOOX/IEHUA OT OTOBIBAaHUA HaKa3aHUA
MIPUMEHUTEIFHO K pacCMaTpPUBAeMOU Kare-
TOPUU JINI[ B HACTOSIIEe BpeMs HeE IIpe/i-
CTaBJISIETCS BO3MOKHBIM.

B oOTHOLIEHUU YCIOBHO-ZOCPOYHOT'O
OCBOOOXK/IEHUSI OCYXK/IEHHBIX, JKEJIAIONUX
npuHuMarth yyacrue B CBO, nosiaraem, 4to
B MOPSIZIKE TIPE/IJIOKEHUS 3aKOHO/IATENTI0 Ha
oynymiee (de lege ferenda) Bo3amoxkHO BHe-
CTH B YTOJIOBHOE 3aKOHOJATEJILCTBO COOT-
BETCTBYIOII[UE JIONOJIHEeHUsA. B wacTHOCTH,
JIOITyCTUMO B 4. 4.1 CT. 79 YTOJIOBHOTO KO-
nekca Poccuiickoit @efepaiuu yka3arthb, 4TO
IIPU PACCMOTPEHUU XOZATaNCTBA OCYXK/IEH-
HOTO 00 YCJIOBHO-ZIOCPOYHOM OCBODOOK]Ie-
HUU OT OTOBIBAaHUA HAKA3aHUSA CyJl YIUTHI-
BaeT IOBeJIeHHE OCY:KJIEHHOr0, ero OTHO-
meHne K ydebe W TPyAy B Te€UEHHE BCETO
mepuojia OTOBIBAaHHWA HAaKa3aHHUsA, B TOM
Yucjie UMeolecs MOOIIPeHUs U B3bICKa-
HUA, OTHOIIIEHUE OCYKJIEHHOTO K COBep-
IIIEHHOMY JIeSTHUIO, KeJIaHUe JIUIA IPUHATD
ydactue B opHUIHATIbHO 00BsABIEHHBIX Poc-
cuiicko ®Pezepanuell crnenuaabHBIX OIle-
panusax, B TOM YHCJIe BOEHHBIX, a TAaKXKe 3a-
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Hpaeo U cCouuarvHble ONMHoOWweHuUR

KJIIOUeHNe aJMUHUCTPAIIUU HCIIPABUTETb-
HOTO YUPEXeHUs O IeecO00pa3HOCTH eTro
YCJIOBHO-/IOCPOYHOTO OCBOOOKAEHHUS.

I[Ipu >3TOM Henb3sA He OTMETHUTH
KpaiiHe BBICOKYIO IIeJeco00pa3HOCTh BCe-
CTOPOHHETO OOIIECTBEHHOTO OO0CYK/IeHUSA
oA00HBIX WHUIMATUB. Beap «kauecTBeH-
HO€ pa3BHUTHE HAIMOHALHOU ITPABOBOU CH-
cremMbl, (popmupoBaHue 3PPEeKTUBHBIX Me-
XaHU3MOB TapAaHTHUPOBAHUSA IPAB U CBOOOJ
yeJIOBeKa U TPaK/TaHUHA MOKET OCYIeCTB-
JIATBCA TOJIBKO B YCJIOBUSIX TE€CHOU COIU-
aJIbHO-TIPABOBOM KOMMYHHKAIIUU TOCYAAp-
crBa U obmecrBa» [7, ¢. 96—97]. IMeHHO
31ech GOPMUPYIOTCS NPUHIUIIBI TOJIUTHYe-
CKOU COJIMIAPHOCTH M HEOOXOAUMOU KOH-
COJINIAIINU POCCUHCKOTO OOIIeCcTBa, UTO
BBICTYIIA€T OJITHUM U3 BaXKHEUIIINX HAIIPaB-
JIEHU! pa3BUTUA IPABOBOM KU3HU COBpe-
MEHHOI'0 POCCHUMCKOr0 rocyZiapcTaa.

3axiaroueHue. PaccMoTpeHHbIE BBI-
Ile TUNOTETHYecKue BO33DEeHHs Ha OCBO-
O0o/leHre JIUI OT HaKa3aHUs B CBA3HU C
IpuBJIeyeHrneM ux K ydactuio B CBO moryt
OBITh NPUMEHEHbl OTHOCUTEJIBHO YYaCTUA
TaKUX JINI[ B JeHMCTBYIOIIUX Boopy:xeHHBIX
cwiax Poccuiickoit ®enepanuu, a TakKe B
cocraBe UBK, HO mpu ycjoBUM BHECEHUA
COOTBETCTBYIOIIUX KOMILJIEKCHBIX H3MeEHe-
HUU B coeprkanue PesiepabHOTO 3aKOH OT
28 mapra 1998 roga N2 53-O3 «O BOUH-
CKON 00sI3aHHOCTH W BOEHHOU CIIy:k0Oe» H
[TonmoxxkeHuss 0 MOPS/IKE MPOXOXK/EHUS BO-
€HHOU CJIy?KObI, YTBEP:KAEHHOTO YKa30M
IIpesunenta Poccuiickout ®enepanuu ot 16
ceHTsA0pss 1999 rozma NO 1237 «Bompocsr
IIPOXOXKJIEHUsI BOEHHOU CJIy:KObI». Kpome
TOTO, BO3MOKHO IOSIBUTCS HEOOXOAMMOCTH
OTKOPPEKTUPOBATh Y. 4 cT. 17 «IIpu3ssiB
rpakZlaH Ha BOEHHYIO CIIy:KOy IO MOOMJIH-
danun» PezepasrbHOrO 3aKOHaA OT 26 (eB-
pasis 1997 roaa N2 31-®3 «O mobuusau-
OHHOH IMOATOTOBKE W MobOuausanuu B Poc-
cuiickon ®Penepanuu», COrJIaCHO KOTOPOU
MIPU3BIBY HA BOEHHYIO CJIYKOY MO0 MOOMIITH-
3allMM He MOJJIeKaT Tpak/iaHe, WMeIOIIe
HECHATYI0 WJIN HEIMOTAIIeHHYI0 CyJHUMOCTHb
3a COBepIIEHUE TAKKOTO IPECTYILIEHNU .

Kpome BHeceHUsI yKa3aHHBIX 3aKOHO-
JlaTeJIbHBIX U3MEHEHUH, IToJIaraeM, uTo Io-
CJIEAYIONIUM IIarOoM MOKET CTaTh IPUHATHE
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T'ocynapcrBennou Jlymoiui Poccutickoint ®e-
Jlepallid aKTa aMHHUCTUHM K JIAIAM, >Keja-
IOIMM YYacTBOBAaTh B BOOPYKEHHBIX JI€H-
CTBUSX 3a UHTepechl Poccuu.

Takum oOpa3om, B HAcTosIee BpeMs
Haspesjia HeOOXOAUMOCTh PaCCMOTPEHUS
IEPCIEKTUB ONTHMHU3AIUN ITPABOBOTO pe-
TYJIUPOBAHUSA YJaCTUSA OTJIEJIbHOM KaTero-
pUH JIUI[ B BOOPYKEHHOU 3aIlllTe HHTEpe-
coB Poccutickoii @enepanuu. M3/10KeHHBIN
MaTepUayl He SIBJIAETCS PYKOBOJICTBOM K
JIENCTBUIO, HO TPU3BaH MPOJAEMOHCTPUPO-
BaTh HAJIUUMEe HAYYHOU I1e1ecO00Opa3HOCTH
aHAJIN3a COOTBETCTBYIOIINX IIPOOJIEM U BbI-
pabOTKH eIMHBIX IO/IXO0JIOB K UX IIPEooJie-
HUIO.
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